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Court of Appeals of the District of Columbia. 


No. 3282. j 

Lee Hutchins, Appellant, 
vs. 

Walter Stilson Hutchins and Charles L. Frailey, Executors. 


1 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

i 

No. 18983. Adm. Doc. 45. 

In the Matter of the Estate of Stilson Hutchins, Deceased. 

To the Supreme Court of the District of Columbia, holding ^ Probate 
Court: 

The petition of Walter Stilson Hutchins and Charles L. Frailey 
for probate of the last will and testament of Stilson Hutchins, de¬ 
ceased, and for letters testamentary respectfully shows: 

L | ' 

i 

The petitioners are citizens of the United States and residents of 
the District of Columbia, and bring this petition as executors named 
in the last -will and testament of Stilson Hutchins, deceased. 

2 II. 

The decedent, Stilson Hutchins, died in the city of Washington, 
District of Columbia, on the 21st day of April, 1912, having as his 
last domicile said District of Columbia. 

III. j 

The said Stilson Hutchins died leaving real estate situated in the 
District of Columbia and elsewhere consisting of the following 
parcels: 

Lots 14, 15 & 16, Square 224, improved by certain buildings lo¬ 
cated at or near' the corner of 14th & G Streets,-Northwest. 

Part of lot 7, and of 37, Square 378, improved bv a part of the 
“Hutchins Building.” ‘ | 

Lot 108, Square 515, improved by a market building. 

1—3282a 
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Lots 132 to 141, inclusive, Square 515, improved by two buildings 
thereon. 

Lots 10, 11 and 12, Square 406, improved by the “Le Droit Build¬ 
ing” and 516 Sth Street, Northwest. 

Part of lots 7 and 8, Square 406, improved by the “Warder Build¬ 
ing” 

Part of lot 84, Square 210, improved by a stable. 

Part of lot'4, Square 181, improved by 1308 16th Street, North¬ 
west. 

Lots 68, 801, 9 and 179, Square 2530, improved by the “West¬ 
moreland Apartment. House. 

Lots 155 and 812, Square 2530, improved by the. “Highlands 
Apartment House.” 

Lot 10 and part of lot 9, Square 288, improved by the “Builders 7 
Exchange” building. 

Lot 32 and “E,” Square 373, improved by two buildings. 

Parcel 27/6, near Arizona Avenue. 

Parcel 11/14, Conduit Road. 

Palisades of the Potomac property, situated on the Conduit Road, 
and containing about one hundred acres. 

About 102 acres of land near Independence, in the State of Mis¬ 
souri, known as “Benton Park.” 

“Governor s Island,” containing several hundred acres of land, 
with improvements, situated in Lake Winnepesaukee, and a tract 
of several acres on the mainland adjoining, in Belknap County, 
State of New Hampshire. 

The Brookmont Farm, so-called, containing about 60 acres, and 
a small tract (less than 5 acres) known as the “Lodge land,” both 
situated in Montgomery Countv, State of Maryland. 

Your petitioners are informed and believe that the above men¬ 
tioned real estate situated in the District of Columbia has an esti¬ 
mated value of $3,127,200, while the value of that situated in Mary¬ 
land is about $60,000, and that situated in Missouri is about $60,000, 
and that situated in New Hampshire is about $100,000. The said 
Stilson Hutchins also owned an undivided half interest in 
3 thirty-five thousand (35,000) acres of land in Bath and High¬ 
land Counties, State of Virginia, but on account of the cir¬ 
cumstances surrounding the title of the same and for other reasons 
the value of the said last mentioned land is not ascertainable at this 
time. The decedent also claimed title to a tract containing about 
300,000 acrtes of land known as the “Haskell Grant” and situated 
in Russell and Dickson Counties in the State of Virginia, and in 
I.etcher, Knott, Floyd and Pike Counties, State of Kentucky. 
Petitioners are unable to even approximate any value to said claim 
of title, owing to the exceedingly doubtful character thereof and the 
litigation in respect thereto which has been long in progress and 
now exists. 

IV. 

The decedent, at the time of his death, owned a large amount of 
personal property consisting of stocks and bonds of the estimated 
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value of $806,214; of debts due him, including notes and other 
bills receivable of the estimated value of $120,491, with interest on 
a portion thereof; also two policies in the Mutual Life Insurance 
Company for $10,000 each on the life of J. F. Bussels, assigned to 
said Stifson Hutchins; of life insurance policies payable to his es¬ 
tate aggregating the sum of .$77,250; of pictures, books; statuary, 
rugs, furniture, household and other property of like nature, in¬ 
cluding jewelry, an automobile, etc., of the estimated! value of 
$100,000; and finally, cash in banks in the city of Washington 
amounting in all to $31,730. The total value of the above mentioned 
personal estate of the said Stilson Hutchins amounts, as near as said 
value can be estimated at the present time by your petitioners, to 
the sum of $1,155,685. 

V. 

The said Stilson Hutchins died testate, having duly made and 
executed a last will and testament dated October 26, 1910. Said last 
will and testament was filed in the office of the Register of Wills on 
the 24th day of April, 1912. In said last will and testafnent your 
petitioners, together with Lee Hutchins, one of decedent’s sons, are 
named as executors thereof. Your petitioners have requested said 
Lee Hutchins to join them in this petition, but he has declined to do 
so. Testator in s'aid will requested that the executors named therein 
be not required to give bond for the faithful discharge of their duties 
as such. 

VI. 


At the time of the death of said Stilson Hutchins there were debts 
due by him aggregating the sum of $1,591,522, nearly all of which 
indebtedness is secured, upon the real and personal property above 
mentioned. Of said indebtedness the sum of $360,875 is Secured by 
pledge of a large part of said personal property; and the sum of 
$1,223,647 is secured by deeds of trust upon the |real estate 
4 above referred to situated in the District of Columbia. The 
only unsecured indebtedness of the decedent so far as your 
petitioners are informed and believe, represents current expenses 
amounting at the time of his death to about $7,000. 

I 

VII. 

The said Stilson Hutchins died leaving as his only h£irs at law 
and next of kin his widow, Rose Keeling Hutchins, his sons Walter 
Stilson Hutchins and Lee Hutchins, all of whom are residents of 
the District of Columbia, and Mildred Rogers, his grand-daughter, 
the only child of a daughter of the decedent who died during his 
lifetime, and who is now attending Radcliffe College, Cambridge, 
Massachusetts, but who resides with her father in the cijty of New 
York, State of New York. 
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The testator also left surviving him a half-sister one of the legatees 
in his said will, whose name is Abby Somerby, and who resides in 
Atlantic City, State of New Jersey. All the persons hereinabove 
named are of fulhage. 

The premises considered, your petitioners pray: 

1. That citations issue to the hereinabove mentioned heirs at law 
and next of kin of the decedent according to law. 

2. That the said last will and testament of the said Stilson Hutch¬ 
ins, deceased, filed in this Court on the 24th day of April, 1912, 
as aforesaid, be admitted to probate and record as a will of real and 
personal property, and that letters testamentary issue to your peti¬ 
tioners upon their giving bond in the penal sum of —, conditioned 
upon the faithful performance of their duties as executors. 

3. And for such other and further relief as to the Court mav seem 
meet. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

We, Walter Stilson Hutchins and Charles L. Frailey, on oath say 
that we have read the foregoing petition by us subscribed and know 
the contents thereof; that the matters therein contained as of our 
own knowledge are true; and that those stated on information and 
belief we believe to be true. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 7th day of May, 1912. 
[notarial seal.] WILLIAM K. QUINTER, 

Notary Public, D. C. 

(Endorsement: Petition of Walter Stilson Hutchins and Charles 
L. Frailey for probate of will and letters testamentary. Filed May 
8, 1912. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

5 N. M. 

' Form No. 13. 

Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 189S3. Administration. 

Estate of Stilson Hutchins, Deceased. 

The President of the United States to Rose Keeling Hutchins, 1603 

Mass. Ave. N. W., Lee Hutchins, The Highlands Apartments, Mil¬ 
dred Rogers, non-resident. Greeting: 

If you have any cause to show why the paper writing, dated the 26 
day of October, 1910, purporting to be the last will and testament of 
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i 

Stilson Hutchins, late of the District of Columbia, deceased, should 
not be admitted to probate and record, and why letters Testamentary 
should not be granted to Walter S. Hutchins and Char.es L. Frailey, 
two of the Executors named in said will, you will appear and make 
such cause known before the Supreme Court of the district of 
Columbia, holding Probate Court, in and for said District^ on Mon¬ 
day, the 20 day of May, A. D. 1912, at 10 o’clock A. M. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, this 8 day of May, A. D. 1912. 


[court seal.] 

Attest: 

WM. C. TAYL0R, 

Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

CHARLES L. FRAILEY, | 

Attorney. 

Probate Court Rules—Rule 8. 

12. Return.— Such citation shall be made returnable on a day 
therein named, not less than ten days .from the day of issue, and shall 
be served at least five days before the return day. 
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No. 18,983. 


Administration. 


Estate or Stilson Hutchins, Deceased. 

Citation. 


Probate of Will. 

Issued May 8, 1912. j 

Returnable May 20, 1912. 

Summoned the with in named Lee Hutchins personally May 10, 
1912. 

Rose Keeling Hutchins not to be found. May 20, 1912. 

AULICK PALMjER, 

Marshal. 

Filed May 21, 1912. 

JAMES TANKER, 
Register of Wills, D. C., 
Clerk of Probhte Court. 

7 Application having been made for probate of the last will 

and testament of said deceased, and for letters testamentary 
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on said estate, by Walter Stilson Hutchins and Charles L. Frailey, 
it is ordered this 27th day of May, A. D., 1912, that Mildred Rogers 
and all others concerned, appear in said Court on Monday the 8th 
dav of July, A. D. 1912, at ten o'clock A. M., to show cause whv 
such application should not be granted. Let notice hereof be pub¬ 
lished in the Washington Law Reporter’" and The Evening Star 
once in each of three successive weeks before the return dav herein 
mentioned—the first publication to be not less than thirty days be¬ 
fore said return dav. 

HARRY M. CLABAUGH, 

Chief Justice. 

E. H. THOMAS, 

Attorney . 

(Endorsement: Order of Publication against Mildred Rogers to 
' answer petition for probate of will &c. Filed May 27, 1912. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

8 The answer of Rose Keeling Hutchins to the petition of 
Walter S. Hutchins and Charles L. Frailey for probate of the 

paper writing dated October 26, 1910, as the last will and testament 
of Stilson Hutchins, deceased, respectfully states as follows: 

1. She admits the allegations of paragraph 1, except that the paper 
referred to is the last will and testament of Stilson Hutchins. 

2. She admits the allegations of paragraph 2. 

3. She is not advised of all the real estate owned by the decedent 
at the time of his death and therefore cannot either admit or deny 
whether the several parcels of real estate mentioned in said para¬ 
graph are all of the property of which said decedent was possessed, 
nor has vour petitioner any accurate information as to the value of 
the real estate mentioned in said paragraph, and therefore neither 
admits nor denies same. 

^4. In answer to the 4th paragraph, respondent respectfully states 
she has no accurate information as to the value of the stocks and 
bonds owned by the decedent at the time of his death, but is ad¬ 
vised, and therefore avers, he was the owner of certain securities 
^other then those reported to be in the possession of the trustee, Wm. 
J. Dante. She has no accurate knowledge as to the value of the 
debts, notes and other bills receivable due decedent, nor the amount 
of life insurance on the decedent’s life made payable to his estate 
and therefore neither admits nor denies same. Despondent 

9 is not advised of the value of the other personal property 
owned by the decedent at the time of his death, or the amount 

of money that was in the banks in the city of Washington at the 
time of his death, and therefore neither admits nor denies same. 

[5. In answer to the 5th paragraph respondent admits said Stil¬ 
son Hutchins died testate, but docs not believe the paper writing 
dated October 26, 1910, is his last will and testament. Respondent 
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| . 

does not believe said Stilson Hutchins was capable of executing a 

valid deed or contract on the date said paper purports to Ijiave been 

executed by him, nor had said Stilson Hutchins been capable of 

executing a valid deed or contract since the month of September, 

1909. She admits said paper writing was filed in the office of the 

Register of Wills on the 24th day of April, 1912, and at the same 

time there was also filed decedent's last will and testament, which 

bears date of May 27, 1908.]* 

• 

[On margin:] Expunged bv order of the Court dated October 
11, 1912.—W. C. T. 

6. Respondent denies that the debts of said Stilson Hbtchins at 

the time of his death were over $1,591,522, but she is informed and 
therefore avers that the personal obligations of decedent did not 
exceed $650,000, both secured and unsecured. She deniejs that the 
unsecured debts of decedent, which include current expenses are 
only $7000, but is informed and avers that they are in the neighbor¬ 
hood of $20,000. j ', 

i \ 

7. Respondent admits the allegations contained in paragraph 7. 

In further answer, respondent states [that although it is her belief 
that said paper writing is not the last will and testament |of Stilson 
Hutchins; that he was incompetent to execute a valid deed or con¬ 
tract at the time the paper purports to have been executed by him, 
and that same was obtained by undue influence, nevertheless, in view 
of the fact that the respective interests of the heirs it law and 
10 next of kin of decedent, other than ypur respondent and 
Walter S. Hutchins, are in substance not different from those 
devised to them by decedent’s last will and testament, dated May 27, 
1908, and in view of the further fact that by admitting Said paper 
writing to probate no one’s interest in the estate is lessened other 
than this respondent,]* she does not feel it her duty, of that she 
would be justified in contesting the probate of said paper writing 
[at the expense of the others interested in the estate for tljie purpose 
of securing the small benefit that would accrue to herself. The 
others interested in the estate know all the surrounding facts and 
circumstances and she is advised if they have any objection to said 
paper writing being probated they have the right to filf a caveat 
thereto.]* 

[On margin:] Expunged by order of Court dated Oct. Ill, 1912.— 
W. C. T. 

| 

And having fully answered said petition, respondent prays that 
the necessarv proceedings may be had in accordance with the law. 

ROSE KEELING HUTCHINS, 

Respondent . 

GITTINGS & CHAMBERLIN, j 

Attorneys for Respondent. 


[*Words and figures enclosed in brackets erased in copy.] 
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District of Columbia, ss: 

I, Rose Keeling Hutchins, do solemnly swear that I have read the 
aforegoing answer by me subscribed and know the contents thereof; 
that the facts therein stated of my knowledge are true and those 
stated as upon information and belief I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 27th day of Mav, 1912. 
[notarial seal.] GRACE M. GODDARD, 

Notary Public, D. C. 

(EndorsementAnswer of Rose K. Hutchins to petition of Wal¬ 
ter S. Hutchins and Chas. L. Frailey. Filed June 10, 1912, James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

11 Now come Walter Stilson Hutchins and Charles L. Frailey, 
executors of the last will and testament of Stilson Hutchins, 

deceased, dated October 26, 1910, bv their attorneys Messrs. R. Ross 
Perry and E. H. Thomas and except to and move the Court to strike 
out, separately and as a whole, all of the fifth, sixth (marked 5) 
paragraphs, ind all the allegations of the 7th paragraph, except the 
following, viz: 

“She does not feel it her duty, or that she would be justified in con¬ 
testing the probate of said paper writing," of the answer of Rose 
Keeling Hutchins, respondent to the petition of said Executors pray¬ 
ing that said will as to the real and personal estate of said deceased 
may be admitted to probate and record and that letters testamentary 
issue to said executors. 

The grounds, among others, of this motion are: 

That under the provisions of Sec. 1172 of the Code the said will, 
must be construed in bar of respondent s dower; 

That under the provisions of sections 1173 and 1174 of the Code 
a right to renounce all claim to the devises and bequests in favor of 
respondent existed prior to the filing of said answer ; 

That by her said answer respondent has made her election to abide 
by the terms of said will and that, having thus elected, she is 
estopped from denying the validity of said will dated October 26, 
1910, and from assailing, controverting, or in any manner question¬ 
ing the same, and has consented to its probate and record. 

That the said allegations of said answer are wholly im- 

12 material and impertinent and are reproachful and scandalous 
as to the testator, under whom respondent claims, and whose 

said will respondent is in law and equity bound by reason of said 
election to sustain. 

That the said matters could not be put in issue as between the 
executors and the respondent in any contest between them respecting 
the due execution cf said will, the mental capacity of the testator, 
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the existence of undue influence or on any other ground questioning 
its validity and efficacy as the last will and testament of the decedent. 

R. ROSS PERRY, 

EDWARD H. THOMAS, 

By R. R. P., j 

Attorneys for Executors. 

To John C. Gittings, Esq., Attorney for Mrs. Rose Keeling Hutchins. 
Sir : . 

| 

Please take notice that the above motion will be called to the 
attention of the Court and for argument on Friday, the 28th day of 
June, 1912, at the opening of the Court or as soon thereafter as 
counsel can be heard or thereafter from day to day until disposed of. 

R. ROSS PERRY, 

EDWARD H. THOMAfe, 

By R, R. P., 

Attorneys for Executors. 

Service of a copy of the above motion and notice acknowledged 
this 22 dav of June, 1912. 

JOHN C. GITTINGS, 
Attorney for Rose Keeling Hutchins. 

(Endorsement: Motion to Strike Out. Filed Jun- 22, 1912. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

13 Respondent in answer to the motion of Walter S. Hutchins 

and Charles L. Frailey, to strike out certain portions of the 
answer to the original petition filed in this cause by said Hutchins and 
Frailey, says: | ' 

She was cited by this court to show cause why the paper writing pro¬ 
pounded should not be admitted to probate and record, and the por¬ 
tions of her answer objected to were made for the purpose of advising 
the court of the true condition of affairs, and in so doing sjhe did not 
intend to, nor did she waive any rights she may have under the law, 
nor did she ask the court to admit the will to probate. 

She denies any of the allegations contained in said paper are im¬ 
material, impertinent, reproachful, or scandalous, but oh the con¬ 
trary avers there was no other answer which, in equity] and good 
conscience that she could file to said petition, knowing testator’s in¬ 
competency, and having so averred under oath in numerous pe¬ 
titions filed on the equity side of this court, all of which is well known 
to petitioners Hutchins and Frailey. 

ROSE KEELING HUTCHINS, 

Respondent. 

GITTINGS & CHAMBERLIN, 

, A ttomey- for R espondent. 
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County of Newport, 

State of R h ode Island, ss: 

I, Rose Keeling Hutchins, do solemnly swear that I have read the 
aforegoing answer by me subscribed and know the contents 

14 thereof; that the facts therein stated of my knowledge are 
true and those stated upon information I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 26th day of June, 1912. 
[notarial seal.] 

CLARENCE H. WRIGHTINGTON, 

Notary Public. 

(Endorsement: Answer of Rose Keeling Hutchins to motion to 
strike out parts of her answer to Citation and Petition for Probate 
of Will. Filed Oct. 11, 1912. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

15 Upon consideration of the motion heretofore filed in the 
above entitled cause by Walter Stilson Hutchins and Charles 

L. Frailey, executors of the alleged last will and testament of the 
above named decedent Stilson Hutchins, to strike out certain matter 
specified in said motion from the answer of Rose Keeling Hutchins, 
widow of the said decedent, to the petition of the said executors pray¬ 
ing that the above mentioned will be admitted to probate and record, 
and after argument by counsel for the respective parties, it is there¬ 
upon by the Court this eleventh day of October 1912, 

Ordered that so much of said motion as relates to paragraphs num¬ 
bered five and seven of the aforesaid answer of the said Rose Keeling 
Hutchins be, and the same is, hereby granted, and the said matter 
in said paragraphs excepted to in said motion is hereby stricken 
from said answer and the Clerk of this Court is directed to expunge it; 
further that so much of said motion as relates to the sixth (marked 
5) paragraph of the said answer is herebv denied and overruled. 

THOS. H. ANDERSON, 

Justice. 

(Endorsement: Order striking out paragraphs 5 and 7 of answer 
of Rose Keeling Hutchins and denying motion as to sixth (marked 
5) paragraph. Filed Oct. 11, 1912. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

16 The Answer of Lee Hutchins to the citation to him issued 
herein on the eighth day of May, 1912, requiring him to 

show cause why the paper writing dated the 26th day of October, 
1910, purporting to be the last will and testament of said Stilson 
Hutchins, respectfully shows that he denies that the said paper 
writing dated October 26, 1910, purporting to be the last will and 
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testament of said Stilson Hutchins, is a valid last will and testament 
of said Stilson Hutchins, and for grounds of said denial shows: 

1. That according to his best knowledge, information and belief, 
at the time said paper writing was executed by the said Stilsod Hutch¬ 
ins, the said Stilson Hutchins was not of sound and disposing mind, 
nor capable of executing a valid deed or contract. 

2. That the execution of the said paper writing dated October 26, 
1910, by the said Stilson Hutchins was procured by importunities, 
persuasion, misrepresentations and undue influence practiced upon 
said Stilson Hutchins, which he was at the time too enfeebled in 
body and mind to resist, and that the execution of said paper writing 
by said Stilson Hutchins was not the free and voluntary act of the 
said Stilson Hutchins. 

, Wherefore this respondent prays that issues may be framed touch¬ 
ing the validity of said paper writing as the last will and testament 
of said Stilson Hutchins and that the said issues may b^, by the 
order of this Court, directed to be tried by a jury in conformity with 
law. 

LEE HUTCHINS. 

District of Columbia, ss: ! 

I do solemnly swear that I have read the answer to the citation 
by me above subscribed and know the contents thereof, and that the 
statements of fact therein made as upon personal knowledge are true, 
and those made as upon information and belief, I believe to be true. 

LEE HUTCHINS. 

Subscribed and sworn to before me this Sixteenth day of May, 
1912. 

[notarial seal.] J. WM. REILY, 

Notary Public, D. C. 

J. J. DARLINGTON, 

MYER COHEN, 

WM. E. JOHNSON, ~ ^ • | -:* 

Attorneys for Lee Hutchins. 

(Endorsement: Caveat of Lee Hutchins. Filed June 12, 1912. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


17 Issues. 

\ 

Upon consideration of the petition of Walter Stilson Hutchins 
and Charles L. Frailey for the probate of the paper writing bearing 
date October 26, 1910, purporting to be the last will and jtestament 
of Stilson Hutchins, deceased, the caveat thereto filed by Lee Hutch¬ 
ins, and the answer of said Walter Stilson Hutchins and Charles 
L. Frailey to said caveat. It is, by the Court, this 21st day of De- 
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cember A. D. 1912, ordered that the following issues be, and they 
are hereby, framed to be tried before a jury on the 7th day of January 
A. D. 1913: 

1. Was the said Stilson Hutchins, at the time of executing said 
paper writing bearing date October 26, '1910, of sound and disposing 
mind and capable of executing a valid deed or contract? 

2. Was the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26, 1910, procured by the undue in¬ 
fluence of any person or persons, exercised over or practiced upon 
the said Stilson Hutchins? 

3. Was the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26, 1910, procured by misrepresenta¬ 
tions of anv person or persons made to the said Stilson Hutchins? 

TIIOS. Ii. ANDERSON, 

Justice. 

The said Walter Stilson Hutchins and Charles L. Frailedy, in 
open Court, excepted to the framing of said 3rd issue, and noted an 
appeal to the Court of Appeals. 

THOS. H. ANDERSON, 

Justice. 

(Endorsement: Order framing issues and setting date for trial. 
Filed Dec. 21, 1912. James Tanner, Register of Wills, D. C., and 
Clerk of Probate Court.) 

18 To the Supreme Court of the District of Columbia holding 

a Probate Court for the said District: 

The petition of Walter Stilson Hutchins and Charles L. Frailey, 
the caveatees in the matter of the caveat filed in this cause by Lee 
Hutchins to the petition for the probate of the will of Stilson 
Hutchins, deceased, respectfully showeth unto the Court as follows: 

1. That thev are two of the executors named by the said Stilson 
Hutchins in a paper writing purporting to be his last will and testa¬ 
ment dated October 26, 1910, and have filed their petition in this 
Court for the Probate and record of said instrument. That Lee 
Hutchins, who is named as the third executor under the said in¬ 
strument, refused to join your petitioners in the matter of the said 
probate and has filed his caveat against the granting of said probate. 

2. That three issues have been framed by the Court upon the said 
caveat, one of which issues raises the question as to the testamentary 
capacity of the said Stilson Hutchins at the time the said instrument 
was executed by him. 

19 3, That the widow of the said Stilson Hutchins, Mrs. Rose 
Keeling Hutchins, in her answer filed to the petition for the 

probate of said will, which answer was filed on the tenth day of June, 
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1912, averred that the said Stilson Hutchins had not been | capable 
of executing a valid deed or contract since the 

i 

i 

month of September, 1909. It is true that said matter ras stricken 
from said answer as impertinent and scandalous by order of the 
Court but it nevertheless shows what the said Rose Keeling J utcliins 
may be called by tbe caveator to testify to as a witness on the 
trial of the said caveat. Your petitioner further avers [that in 
an answer filed by the said Rose Keeling Hutchins in j Equity 
cause No. 30.188 pending in your Honorable Court, which answer 
was tiled on the 21st day of September, 1911, the said Rose Keeling 
Hutchins averred that at the time of the filing of the bill of com¬ 
plaint in said cause, which was on the 19th day of May, 1911, the 
said Stilson Hutchins had for a long time prior to the said filing 
been mentally incompetent to transact any business whatever: Your 
petitioners are informed and believe that the said Rose. Keeling 
Hutchins further stated in her testimony before the Auditoj’ of this 
Court in Equity cause No. .30,461. that Stilson Hutchins during the 
summer of 1909 had acute mania at the Savoy Hotel in London. 
That he knocked her down and was absolutely insane. She further 
testified that in said summer of 1909 she took said S'tilson Hutchins 
to Paris with a nurse trained especially for the insane. She further 
testified that the said Stilson Hutchins while in Paris before sailing 
for America in November, 1909, was entirely out of his mind for 
weeks and that on the voyage over he was entirely deranged. 

4. That during the summer of 1913 your petitioner Walter Stilson 
Hutchins was in London, England, and in Paris, France. |Tliat he 
had interviews with Doctor J. S. Risien Russell of 44 Wimpdle Street 
W. London, England; with Doctor Herbert C. Crouch, St. Michael’s, 
Ascot, Berks, England: with Miss Emily Read, a trained nurse of 
No. 8 New Cavendish S'treet, Portland Place, London, W. ifngland; 
and obtained a statement from Miss Janet Gibson, whose! address 
was the Nurses Corporation, No. 8, New Cavendish Street, Portland 
Place, London, W. England, being the same address as thaj of Miss 
Emily Read. That your petitioner Walter Stilson Hutchins pro¬ 
cured from each of the said persons a statement as to what they 
would respectively testify to and that the substance of these state¬ 
ments is the following: 

Your petitioners expect to be able to prove by the testimofiv of the 
said Doctor Russell that the late Stilson Hutchins was ini his pro¬ 
fessional care and treatment in London in the month of July, 1909, 
for a considerable time and that-he sent his patient to Ascot for 
treatment there and that throughout the whole time when j the said 
Stilson Hutchins was under Dr. Russell’s observation in London and 
also when he visited the said Stilson Hutchins at Ascot he,| the said 
Stilson Hutchins, was of perfectly sound mind and fully capable of 
managing himself and his affairs, so that there was nothing 
in his mental state to preclude his, said Stilson J^utchins. 
making a will or in any way disposing of his property. That 
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the said Dr. Russell had during this time many opportunities of ob¬ 
serving and talking with said Stilson Hutchins and of forming an 
opinion as to his mental condition. 

Your petitioners further expect to be able to prove by the testi¬ 
mony of the said Doctor Crouch that Stilson Hutchins was a patient 
under his care during parts of July and August, 1909. That while 
he (Stilson Hutchins) had a very high blood pressure due to calci¬ 
fication of his larger arteries that his intellect was not in anvwise 
affected; that his memory was good and that his interest in all mat¬ 
ters, both personal and political, was very keen. That Dr. Crouch 
saw his said patient (Stilson Hutchins) daily for extended periods 
and that he impressed the Doctor as being a most capable and 
shrewd man of business, with an unusual memory for everything. 
That during the whole of the time he was under Dr. Crouch's treat¬ 
ment Stilson Hutchins showed no sign of mental infirmity. That 
Dr. Crouch had during this period many opportunities of observing 
and of talking with the said Stilson Hutchins and of forming an 
opinion with respect to his mental condition. 

Your petitioners further expect to be able to prove by the testi¬ 
mony of the said Janet Gibson that she nursed the said Stilson 
Hutchins at Ascot, England, from July 7th to August 15th, 1909; 
that she had frequent opportunities for observing his physical and 
mental condition during the said period and did observe it; that his 
physical condition improved very much during his stay at Ascot; 
that during this time lie was under no restraint so far as the witness' 
knowledge extends and was mentally quite sane and capable of 
managing his affairs. 

Your petitioners further expect to be able to prove by the testi¬ 
mony of the said Emily Read that on the 12th of August, 1909, 
she was engaged by Mrs. Stilson Hutchins to attend her husband 
who was then at a nursing home known as S 4 t. Michael's, Ascot, 
England, and on said day went from London to said home; that the 
said Stilson Hutchins appeared to her to be a man whose general 
health was fairly good; that he was able to walk without aid of 
crutches or other support and that his mental condition was normal; 
that she remained in attendance upon the said Stilson Hutchins at 
Ascot until the following Sunday, when she accompanied him to 
the Savoy Hotel in London; that on the following Monday the said 
Stilson Hutchins traveled with her to Paris to join his wife who had 
gone on there alone; that he paid the hotel bill in London, took the 
railroad tickets, looked after the luggage and behaved in every way 
like a traveler in ordinary physical and mental health. That upon 
arriving in Paris the family lived in a Hat at No. 2, Rue George- 
ville, Avenue Victor Hugo, which had been taken by Mrs. Hutchins; 
that Stilson Hutchins continued to improve in health and strength 
and every morning walked about half a mile to be shaved and fre¬ 
quently went unattended; that nearly every day he went for a drive; 

that on one occasion he went out to dine at a Plotel and on 
21 another went to the theatre; that he usually had his meals in 
the apartment and frequently ha l visitors and friends in to 
dinner in the evening; that the said Stilson Hutchins talked fre- 
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quently with the said Emily Read and discussed with her jhis busi¬ 
ness and family affairs; that he told her his history; that he spoke fre- 
yuenty to her of his sons and of his feeling for them respectively; 
that he spoke to her of his wife; that he told her he was ddsirous of 
returning to the United S'tates as he wanted to make another will 
before he was taken ill again; that about the middle of iOctober, 
1909, he was taken ill as the result of high blood pressure arid was 
in a semi-conscious state for several da vs but that when Emlily Read 
left him, which she did on or about the 17th of November, il909, he 
was rapidly regaining strength and was then able to get up gnd walk 
about his room; that the said Emily Read has an experience of over 
twenty years as a trained nurse and has attended many people of 
various ages; that she never had any reason to believe that] the said 
Stilson Hutchins was otherwise than perfectly normal in his mind; 
that she never saw the least trace of insanity or inability to attend 
to his business affairs but on the contrary he appeared to h^r to be a 
strong minded businesslike man and never likely to do Anything 
without proper consideration. 

5. Your petitioners further aver upon information and belief that 
counsel for the caveator has stated that he, the caveator, expected to 
prove that the said Stilson Hutchins was not of sound mind in May, 
1908, and continued incapacitated from that time, if not earlier, 
until the day of his death. Further your petitioners verily believe 
that the said caveator will upon the approaching trial of] the said 
Fsue of insanitv call the said Rose Keeling Hutchins as a Witness in 
his behalf and in support of the said issue of mental incapacity. 

(>. Your petitioners further aver that although they knjw of the 
said statements and testimony of the said Rose Keeling Hutchins 
before the issues were framed in the pending cause, yet [they had 
every reason to believe that the caveator would call said witness in 
support of his caveat. They were fortified in that belief by a state¬ 
ment. made by one of the counsel for the caveator before Mr. Justice 
Anderson in the month of November, 1912, in response to a petition 
of the said Rose Keeling Hutchins to speed the cause. Tfhis state¬ 
ment was to the effect that he (said counsel for the caveatqr) might 
desire to take the depositions of certain witnesses in Europe. In 
view of the aforesaid statement and testimony of Mrs. Ros^ Keeling 
Hutchins counsel for the petitioners had every reason to believe and 
did in fact believe that the caveator knew of the testimony of the 
said doctors and nurses heretofore named and that they ! were the 
witnesses whose depositions he intended to take abroad. Counsel 
for the caveatees continued in said belief until the month] of June, 
1918, when one of the counsel for the caveatees, Mr. R. ROss Perrv, 
inquired of one of the counsel for the caveator, Mr. William G. 
Johnson, whether or not he was going to take the depositions of the 
European witnesses during the summer. To this Mr. Johnson re¬ 
plied that he did not intend to take any foreign depositions but 
would bring one foreign witness to testify in persojn. Your 
22 petitioners are informed and believe that the witness referred 
to by Mr. Johnson is Miss Amy Wood who as trained nurse 
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came over to this country with Mr. and Mrs. Stilson Hutchins in 
the latter part of November, 1909, and continued with him until 
the month of August, 1910. As soon as counsel for the caveatees 
learned of Mr. Johnson’s determination thev at once and on the 21st 
day of June, 1913, wrote to the petitioner Walter Stilson Hutchins 
who was then abroad to see the doctors and nurses in England 
who were referred to in the foregoing statements and testimony 
of Mrs. Rose Keeling Hutchins and to learn from them what they 
knew with respect to the matters covered by the aforesaid state¬ 
ments and testimony of Mrs. Rose Keeling Hutchins. Your peti¬ 
tioner Walter Stilson Hutchins did not receive the aforesaid letter 
which was registered because he had left the place of its address 
before it reached there and under local postal regulations it was not 
forwarded to him and the letter was returned unopened to counsel 
here. Thereupon said letter was remailed to him at his new addre-s. 
Prior to its receipt he had already interviewed the witnesses hereto¬ 
fore named and had secured statements from them. The said 
Walter Stilson Hutchins did not return to this country until about 
the middle of September, 1913, when for the first time counsel for 
the petitioners had knowledge of the matters contained in said state¬ 
ments. Thereupon and on the 23rd day of September, 1913, your 
petitioners filed in this court their motion for a commission to issue 
to the United States consul general in London to take the testimony 
of all four of said witnesses orally. This motion was granted by 
the court on the 6th day of October, 1913. A special appeal from 
said order was allowed by the Court of Appeals of the District of 
Columbia and proceedings were stayed by order of this Court. 
Counsel for the petitioners had the cause specially assigned for hear¬ 
ing early in December, 1913, and on the 5th day of January, 1914, 
the Court of Appeals filed an opinion holding that this court had 
no jurisdiction to take the testimony of a witness residing outside of 
the territory of the United States save upon letters rogatory and 
upon written interrogatories and cross-interrogatories. Thereupon 
counsel for your petitioners with the consent of counsel for the 
caveator had the mandate sent down as soon as could conveniently 
be done and have used every effort to file this petition at the earlien 
practicable moment. 

7. Your petitioners do not ask that letters rogatory be issued to a 
proper court in France to take the testimony of Dr. Edmund Gros. 
who is an American citizen, because since the filing of their motion 
for the issuance of the aforesaid commis-ion your petitioner Walter 
Stilson Hutchins has received a letter from his attorney in Paris 
that Dr. Gros refused to testify on the ground of privilege. In view 
of that fact and also of the further fact that the testimony of the 
aforesaid Emily Read covers approximatelv the same time in France 
as the testimony of the witnesses Marie Marchand and Julia Houy 
would have been directed to and for other good and sufficient reasons 
your petitioners do not feel justified in going to the expense and 
causing further delay incident to the issuing of letters rogatory to a 
competent French court. 
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23 8. Your petitioners do not ask that the testimony of the 

aforesaid Miss Amy Wood be taken in pursuance of jthe said 
letters rogatory because they have every reason to believe gs afore¬ 
said that the said Miss Amy Wood is the witness whom counsel for 
the caveator intends to produce personally upon the trial of tlie afore¬ 
said issues in this cause. Moreover the petitioner Walter! Stilson 
Hutchins during his said stay in London endeavored unsuccessfully 
to obtain a statement from the said Miss Amy Wood and was in¬ 
formed by her counsel that she had been already communicated with 
by the caveator or his representative and expected to comb to this 
country to testify in person at the trial. The said counsel for Miss 
Amy Wood refused to permit the said Walter Stilson Hutchins to 
see or have any interview with her and he did not in fact see her or 
obtain a statement from her. 

Your petitioners file herewith as a part of this petition interrog¬ 
atories to be propounded to the said doctors J. S. Risien Russell and 
Herbert C. Crouch and the nurses Miss Emily Read and Mijss Janet 
Gibson respectively. 

Wherefore the premises considered your petitioners pray i 

1. That your Honor will grant unto them letters rogatofy to be 
issued in the name of the President of the United States add to be 
directed to any judge or tribunal having jurisdiction of civil causes 

in the City of London, England, in the Kingdom of Great j Britain. 

I 

2. That vour Honor will issue a rule to be directed to the said 
caveator requiring him to file cross-interrogatories to the said inter¬ 
rogatories in chief by a certain named day. 

S. That your petitioners be allowed to file by a certain named day 
re-direct interrogatories in reply to said cross-interrogatoriei 

4. That your Honor will grant unto your petitioners such other 
and further relief as the nature of their case mav require. 

WALTER STILSON HUTCHINS, 
CHARLES L. FRAILEY. | 

R. ROSS, j 

E. H. THOMAS, 

C. H. MERILLAT, 

Attorneys for Petitioners . 

! 

We do solemnly swear that we have read the foregoing petition 
by us subscribed and know the contents thereof; that the matters 
therein set forth upon our own knowledge are true and that the mat¬ 
ters therein set forth upon information and belief we beliejve to be 
true. 

WALTER STILSON HUTCHINS. 
CHARLES L. FRAILEY. 

Subscribed and sworn to before me this 17th day of January, A. D. 
1914. 

[notarial seal.] WILLIAM A. LEE, 

Notary Publicj D. C. 

2—3282 a 
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24 (Endorsement: Petition of Caveatees for letters rogatory, 
etc. Filed Jan. 19, 1914. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court.) 

25 The above entitled cause came on for further hearing this 
12th day of October, 1914, and thereupon it is by the Court, 

ordered that the issues pending in said cause upon the caveat of Lee 
Hutchins, and the answers thereto be, and the same hereby are, certi¬ 
fied for trial to Criminal Court No. 2, with the concurrence of Mr. 
Justice Anderson, the Justice presiding in said Criminal Court No. 2. 

And it is further ordered that the proceedings in this Court, con¬ 
sisting of the formal proof of the due execution of the last will and 
testament of the late Stilson Hutchins, dated October 26, 1910, and 
the order of the Court thereon adjudging the formal execution of the 
said last will be also certified to said Criminal Court No. 2. 

WALTER I. McCOY, 

Justice. 

(Endorsement: Order certifying issues and proceedings to Crimi¬ 
nal Court No. 2. Filed Oct. 12, 1914. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 


26 Saturday, April 24, 1915. 

Mr. Justice Anderson Presiding. 

' No. 18983. Adm. Doc. 45. 

In re Estate of Stilson Hutchins, Deceased. 

Lee Hutchins (Caveator), Plaintiff, 

vs. 

Walter Stilson Hutchins and Charles L. Frailey (Caveatees), 

Defendants. 

Now come here again the parties aforesaid in manner aforesaid and 
the same jury that was respited yesterday; whereupon, the jury, after 
the case is given them in charge, upon their oath say: 

In answer to the first issue: 

Was the said Stilson Hutchins, at the time of executing said paper 
writing bearing date October 26,1910, of sound and dispos- mind and 
capable of executing a valid deed or contract? 

They answer “No.” 

•j 

In answer to the second issue: 

Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26, 1910, procured by the undue influence of 
any person or persons, exercised over or practiced upon the said Stil¬ 
son Hutchins? 

They answer “No.” 
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In answer to third issue: 

Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26,1910, procured by misrepresentations of any 
person or persons made to the said Stilson^Hutchins? 

They answer “No.” 

Docket Entries. 

1915, April 24.—Verdict setting aside Will. j 

Proceedings before Criminal Court No. 2, Mr. Justice Thomas H. 
Anderson, Presiding. 

JOHN R. YOU^G, 

Clerk 

By W. F. LEMON, j 

Ass’t Clerk . 

I 

Endorsement: 85th Minute Entry. Verdict setting aiside Will. 
Eiled April 24, 19.15. James Tanner, Register of Wills, t>. C., and 
Clerk of Probate Court. 

27 And now^come the Caveatees, Walter Stilson Hutchins and 

Charles L. Frailey, Executors named in the last will! and testa¬ 
ment of Stilson Hutchins, deceased, said last will and testarpent being 
dated October 26, 1910, and Walter Stilson Hutchins ip his own 
right, and move the Court to set aside the verdict in the above en¬ 
titled cause and grant a new trial on grounds following: 

1. Because of errors of the Court in admitting and excluding evi¬ 
dence. 

2. Because the verdict on the first issue submitted to! the jury, 
nairely, whether Stilson Hutchins was of sound mind at the date of 
execution of the will of October 26,1910, was contrary to the evidence 
and the weight thereof. 

3. Because of errors of the Court in granting prayers on behalf of 
the Caveator. 

4. Because of errors of the Court in refusing to grant prayers on 
behalf of the Caveatees and in modifying over the objection of Cave¬ 
atees prayers offered on their behalf. 

5. Because of errors of the Court in its charge to the jury pre¬ 
judicial to the Caveatees. 

6. Because of errors of the Court during the progress of the taking 
of the evidence before the jury in not properly instructing the jury 
with reference to evidence offered and admitted in said cause. 

7. Because of errors of the Court in not holding that the Caveator, 
Lee Hutchins, was barred from contesting the mental soundness of 
Stilson Hutchins at the time of execution of the last will and testa¬ 
ment dated October 26, 1910, by reason, at various times shortly 
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before and shortly after the execution of said last will and testament, 
of having accepted benefits from said Stilson Hutchins in business 
and other transactions and of having counseled and advised said 
Stilson Hutchins to make business transactions and having been a 
party with said Stilson Hutchins in the making of business transac¬ 
tions and execution of deeds shortly prior and subsequent to the date 
of execution of the last will and testament dated October 26, 1910. 

8. Because of misconduct of counsel for the Caveator in remarks 
before the jury prejudicial to the Caveatees. 

9. Because of errors of the Court in admitting evidence of Stilson 
Hutchins' mental condition prior to March 7,- 1910, and subsequent 
to December 19, 1910, with knowledge of the fact that it was ad¬ 
mitted by the Caveator, Lee Hutchins, that he had been a party to the 
execution by Stilson Hutchins of the deed in trust dated March 7, 
1910, and had accepted benefits thereunder and that he had accepted 
transfer of stock from Stilson Hutchins on December 19, 1910, and 
had been a party to the execution by Stilson Hutchins of deeds at 
intervening dates. 

10. Because of errors of the Court in rulings of law with respect to 
the legal effect upon the case of the caveator of evidence that the 
Caveator, Lee Hutchins, had been a party with Stilson Hutchins in 
various business and legal transactions and deeds in the year 1910, 
and a beneficiary from and under said business and legal transactions 
and deeds undertaken bv Stilson Hutchins. 

E. H. THOMAS, 

CHARLES H. MERILLAT, 
Attorneys for Caveatees and for 
Walter Stilson Hutchins Individually. 

To Messrs. Frank J. Hogan, W. G. Johnson, Meyer Cohen, J. J. 

Darlington, Attorneys for Caveator, Lee Hutchins: 

Please take note that the foregoing motion will be called for 
hearing before Mr. Justice Anderson in Criminal Court No. 2, on 
Saturday, eighth day of May, 1915, at 10 a. m. or as soon there¬ 
after as counsel may be heard. 

E. H. THOMAS, 

CHAS. H. MERILLAT, 

A ttorneys for Caveatees and for 
Walter Johnson Hutchins Individually. 

(Endorsement: Motion for New Trial. Filed Apr. 28, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

28 The motion of the caveates, by their attorneys, Edward H. 

Thomas and Charles H. Merillat, to set aside the verdict of 
the jury in Criminal Court No. 2, rendered upon the issues herein 
and to grant a new trial, coming on to be heard on this fourteenth 
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day of May, 1915, and having been submitted to the Court, without 
argument, it is by the Court, this fourteenth day of May, |915. 

Adjudged, and ordered that the said motion be and the same is 
hereby overruled. 

THOS. H. ANDERSON, 

i Justice . 

Let this order be entered now for then. 

(Endorsement: Order overruling motion to set aside verdict. 
Filed Dec. 3, 1915. James Tanner, Register of Willis, Di. C. Clerk 
of Probate Court.) 

29 This cause coming on regularly to be heard upcin the peti¬ 
tion of Walter Stilson Hutchins and Charles L. Frdiley, pray¬ 
ing the admission to probate and record of a certain paper writing 
dated October 26, 1910, and purporting to be the last wil| and testa¬ 
ment of said Stilson Hutchins, and upon the pleadings thereon and 
the verdict of the jury rendered upon the trial of the isspes hereto¬ 
fore framed herein and directed to be tried by jury; and it appearing 
to the Court from the record of the said trial that by the said verdict 
as to the said issues the jury found, as to the first issue, “Was the said 
Stilson Hutchins, at the time of executing said paper writing bear¬ 
ing date October 26, 1910, of sound and disposing mind and capable 
of executing a valid deed or contract 77 , No; and as to the second issue, 
“Was the execution, by said Stilson Hutchins, of said paper writing 
bearing date October 26, 1910, procured by the undue influence of 
any person or persons, exercised over or practiced upon thje said Stil¬ 
son Hutchins 77 , No; and as to the third issue “Was the execution by 
said Stilson Hutchins of said paper writing, bearing date October 26, 
1910, procured by misrepresentations of any person or persons made 
to the said Stilson Hutchins 77 , No; and it further appealing to the 
Court that a motion to set aside said verdict and to grant g new trial 
of said issues has been submitted to and overruled by the Justice pre¬ 
siding at the trial of said issues, it is, by the Court, this 16" day of 
July, A. D. 1915, adjudged, ordered and decreed, that thejsaid paper 
writing bearing date October 26, 1910, purporting to be the last will 
.and testament of said Stilson Hutchins deceased, is not a! valid will 
or testament and that probate thereof be and is hereby depied. 

It is further adjudged, ordered and decreed that the petition of 
said Walter Stilson Hutchins and Charles L. Frailey for iprobate of 
said alleged will be and the same hereby is dismissed, dach party, 
caveator and caveatee to pav their own costs. 

WENDELL P. STAFFORD, 

j Justice. 

From the foregoing decree Walter Stilson Hutchins and Charles 
L. Frailey, the caveatees and Walter Stilson Hutcljiins in his 

30 own right appeal to the Court of Appeals and the Court now 
fixes the amount of the security for costs on appeal dt one hun- 
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dred dollars or a deposit in cash of $50. in lieu of a bond and the 
amount of the security to operate as a supersedeas is now fixed at one 
thousand dollars. 

WENDELL P. STAFFORD, 

Justice. 

(Endorsement: Probate of Will denied, &c. Filed Jul. lb, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


31 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Administration, No. 18983. 

In the Matter of The Estate of Stilson Hutchins, Deceased. 

Caveatees’ Bill of Exceptions. 

At the trial of the issues in the above-entitled matter (hereinafter 
for convenience called “this cause"), before the Honorable Thomas 
H. Anderson, Associate Justice of the Supreme Court of the District 
of Columbia, and a jury, beginning on the 23rd day of November. 
1914, and ending on the 24th day of April, 1915, the hereinafter re¬ 
cited proceedings were had and evidence given or offered, all before 
the Jury retired to consider of its verdict, namely: 

The Court, by its order in that behalf, directed that the caveator.- 
Lee Hutchins, be made plaintiff, and the cavea'ees, Walter Stilson 
Hutchins and Charles L. Frailey, named as executors in the paper 
writing (hereinafter for convenience called “will”), bearing date, 
October 26, 1910, propounded as and for the last will and testament 
of the said decedent (hereinafter for convenience called “testator”), 
be made defendant in the cause; and thereupon, after the jury was 
impaneled and sworn, and the opening statement to the jury for the 
caveator had been made by his counsel, Charles L. P'railey, called as 
a witness bv the caveator^testified that he was an attornev at law, o r 
the District of Columbia, with offices in the Columbian Building, in 
the City of Washington, occupied by Mr. A. S. Worthington and him¬ 
self, that Mr. Worthington was his father-in-law, and that he was 
familiar with Mr. Worthington's handwriting. On being shown the 
will aforesaidihe identified as being the handwriting of Mr. Worth¬ 
ington in the body of the will, which was o'hcrwise in typewriting the 
words “my executors hereinafter named' 7 , and also the words “my 
sons, Walter Stilson Hutchins and Lee Hutchins, and Charles L. 
Frailey." 

32 The caveator thereupon offered to read the will in evidence, 

to which counsel for the caveatees objected until after the 
(Register of Wills of the District of Columbia had been called and pro¬ 
duced all papers, if any, that were tiled in his office with the will, 
counsel stating, on information, that when the will was filed certain 
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other papers were filed with it; whereupon William C. Taylor, Deputy 
Register of Wills of the said District, being called as a witness, testi¬ 
fied, on direct examination, that he had secured the will from the 
Washington Loan and Trust Company of the City of Washington, 
District of Columbia, that he filed it with the said Register of |Wills, in 
whose custody it had ever since been, and that the clerk of fhe court 
acting at the trial had obtained it from him and brought it into 
court, and, on cross examination, he testified that the will had been 
in a private vault of the said Washington Loan and Trjist Com¬ 
pany, and it was handed to him in a large package containing the 
will and other papers, which package and the several papejrs it con¬ 
tained he identified. j 

Thereupon the said Frailey, being recalled, testified that ihe words 
on the said package, “Will of Stilson Hutchins and accompanying 
papers, October 26, 1910” were in Mr. Worthington's handwriting; 
and thereupon the will was given in evidence by the caveator and 
read to the jury, the same being in the words and figures hereinafter, 
in a subsequent part of this bill, appearing. 

Thereupon Frederick O. Smith, Jr., called as a witness in behalf 
of the caveator, testified as follows: he resided in Norfolk,; Va., and 
was in the shipbuilding business, employed by the firm of Sfmith and 
McCoy, Smith of the said firm being his father; he was thirty year* 
old and lived in Norfolk all his life time; was engaged in the employ 
of testator and acquainted with his wife and Lee Hutchins, and 
knew of Walter Hutchins, but was not personally acquainted with 
him, had seen him; he first met Lee Hutchins in Norfolk at the store 
of the Winton Automobile agency; Lee Hutchins purchased a Win- 
ton car and directed that it be delivered to his fatheif at 1603 
Massachusetts Avenue; he, witness, was t[ien the manager of the 
store, which was owned by Mr. Woodley. This occurred in 1909. 
He came up on the steamer with the automobile and delivered it to 
Mrs. Hutchins a few days after Christmas, 1909, and entered the 
employ of testator, being engaged by Mrs. Hutchins, wh<j> fixed his 
salary at One Hundred and Twenty-five Dollars ($125) j a month. 
At that time, he had not seen testator; remained in the bmploy of 
testator from December, 1909, until approximately November 1, 
1911; and a few days after his employment, he saw testator in the 
vestibule of his residence on Massachusetts Avenue. 

The witness was then asked the following question: ‘fStatc just 
where Mr. Stilson Hutchins was at the time you saw him), what his 
appearance was and what, if anything, he said to you and you to 
him at that time,” to which question caveateesj by their 
33 counsel, objected, upon the ground that caveator was estopped 
from attacking the mental capacity of testator byi reason of 
certain facts next thereafter stated, but as to which no evidence had 
as yet been offered in the cause, the grounds of estoppel assigned 
being as follows; namely: 

“A. The said Lee Hutchins jointly with the said decedent. Stilson 
.Hutchins, on the 28th day of April, 1910, executed and delivered an 
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agreement under seal whereto the said Stilson Hutchins, John E. 
McGaw, William J. Dante, and the said Lee Hutchins, were the 
parties of the first part, and a certain Lucas P. Loving, trustee in 
bankruptcy of the Purity Ice Company, Bankrupt, was party of the 
second part, a certified copy of which deed is here shown to the 
Court. 

(B.) The said Lee Hutchins affirmed the validity of the next 
hereinbefore recited deed by filing the same in the Supreme Court 
of the District of Columbia, holding a bankruptcy court, in the case 
entitled In re Purity Ice Company, Bankrupt, No. 454, Docket 3, 
to which cause the said Lee Hutchins was a party, and by assenting 
to the decree or order of the said Court in said cause passed therein 
on the tenth day of May, 1910, discharging certain parties to said 
cause from all claims against them on the part of the Trustee in the 
said bankruptcy cause, as will appear from a certified copy of the 
said decree here shown to the Court. 

(2.) Because the said caveator, Lee Hutchins, is further estopped 
as aforesaid by the following matters in pais. 

(A.) Because the said Lee Hutchins on the 27th day of June, 
1910, by his signature thereto, attested as a witness the signature of 
Stilson Hutchins to a certain deed made on the said day between 
William J. Dante, and others, including the said Stilson Hutchins, 
of the first part, and one George D. Farr, of the second part, a 
certified copy of which deed is here shown to the Court. 

(B.) The said Lee Hutchins was a party to the transfer to him¬ 
self and to William J. Dante by Stilson Hutchins of shares of stock 
•in the Fischer Art Company standing in the name of the said Stil¬ 
son Hutchins on the books and records of the Fischer Art Company 
in the month of December, 1910. 

That, you will see, is after the will was executed. This fact ap¬ 
pears by the deposition of Victor J. Fischer, on file in this cause. 

Your Honor, it is due that we inform the Court also that we ex¬ 
pect to show this estoppel by other matters in pais, to be developed 
upon cross examination of the witnesses for the caveator. In fact, 
I think, one is already before the court, without that. That is, your 
Honor has been informed by Mr. Hogan in his opening statement 
yesterday that on the 7th day of March, 1910, a deed of trust was 
made bv Stilson Hutchins and wife to William J. Dante as Trustee, 
conveying all the property that Stilson Hutchins owned and ali that 
he possessed, all that he claimed, whether in his name or in the name 
of anybody, reserving in that instrument the income of his property, 
real and personal, to himself, and providing in the instrument that 
no conveyance of the property could be made unless a conveyance 
was joined in by Stilson Hutchins and his wife. 

So we expect to show you that there is an estoppel by virtue of that 
deed, inasmuch as under it Lee Hutchins received, so we were 
34 informed yesterday, as I recall, a paper which gave him an 
income of $50 a month from the income of his father's prop¬ 
erty. 
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Mr. Johnson: That Lee Hutchins received such a paperf 

Mr. Thomas: Mr. Hogan stated such a paper was given. 

Mr. Johnson: He did not say given to Lee Hutchins. He said 
such a paper was signed. 

Mr. Perry: It did not make any difference if he took benefits 
under it. 

Mr. Johnson: He did not say he took any benefits under it, either. 

Mr. Thomas: He did not say in his opening that he took any 
benefits under it; that is true. 

Mr. Johnson: He said he signed this paper. 

Mr. Perry: We expect to prove that, however. 

The Court: You expect to prove that? 

Mr. Perry: Yes, sir. I think it -was stated in the opening—at 
least it should have been said—that Lee Hutchins was present when 
the deed was made. 

Mr. Hogan: 1 could not have stated an untruth, and if I had said 
that in the opening I would have stated something beyond the facts. 

Mr. Perry: We expect to prove that Lee Hutchins was a party to 
the procuring of that deed in trust. 

The Court: I can hear you one at a time better, gentlemen, if you 
please. 

Mr. Thomas: It is rather difficult for me.to address yoitr Honor 
when counsel are interrupting. 

There were other conveyances made in November and iff Decem¬ 
ber, 1910, to which Stilson Hutchins was a party, made with the 
advice and counsel of Mr. Lee Hutchins.” 

Thereupon, after argument of the said question, the Coffrt over¬ 
ruled the objection of the caveatees and adjudged that counsel for 
the caveator might proceed with the examination of the said witness, 
to which ruling in this behalf, the caveatees excepted and the pre¬ 
siding justice noted the said exception upon his minutes. 

Thereupon, over such objection and exception, said witjness was 
permitted to testify and testified to matters tending to sljiow that 
testator, at the time of executing the said will, was of unsound mind 
and incapable of executing a valid deed or contract. And that from 
the later part of August, 1910, until early in November, 1910, he 
did not see testator. 

And thereupon and thereafter there was offered and giveff, in be¬ 
half of caveator, other evidence tending to prove that frorff, to wit, 
April. 1904, until and including October 26, 1910, the time of the 
execution of the will in controversy, and thereafter, testator was not 
of sound and disposing mind nor capable of executing a vajlid deed 
or contract; and there was offered and given in behalf of caveatees 
evidence tending to prove the contrary. 

Also during the trial there was offered or given in behalf qf cavea¬ 
tor and caveatees respectively, in addition to other evidence not herein 
set forth, evidence as hereinafter appearing, and the proceedings 
hereinafter appearing, among others not herein set forth, were 
35 had, the same, together with all the foregoing, being jfor con¬ 
venience set forth and included in this one bill of exceptions 
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according to the form of the rule of court in that behalf made and 
provided. 

Thereupon caveator being offered as a witness in his own behalf, 
caveatees objected to his being sworn as such witness because they 
claimed he was estopped from attacking the mental capacity of the 
testator, upon the grounds urged as an estoppel against the evi¬ 
dence of Frederick 0. Smith, Jr. But the Court overruled said ob¬ 
jection, to which ruling caveatees duly excepted,*and over such ob¬ 
jection and exception, caveator was permitted to be sworn and tes¬ 
tified as a witness in his own behalf, and testified to matters tending 
to show that at the time of executing the said will, and from a time 
long prior and to a time long subsequent thereto, testatoi was of 
unsound mind and incapable of executing a valid deed or contract. 

It was stipulated by all counsel, the Court concurring, that all 
general objections so made,, on the ground of estoppel, to permitting 
the said witness Smith, and the caveator, to testify, whenever appli¬ 
cable to any question asked of either, should be considered as made 
in detail without repetition of the same. 

During the examination of caveator, the following matters were 
given in evidence: 

(1.) The agreement of April 28, 1910, aforesaid by and between 
testator, one McGaw, Dante and caveator of the first part, and Lov¬ 
ing, trustee in bankruptcy of the Purity Ice Company, bankrupt, 
of the second part, wherein and whereby, among other things, testator 
and caveator and said McGaw and Dante severally and respectively 
contracted and agreed to release and discharge said trustee from any 
and all claims held by them respectively (except part only of cave¬ 
ator's claim) against said trustee, of the estate of the said Purity Ice 
Company, in consideration of the release by the trustee of the several 
and respective claims against them. 

(2.) In December, 1909, testator gave caveator, who accepted 
the same, 141 shares of stock of the Columbia peanut Company of 
the par value of $100, and the only sale of which caveator knew was 
a few years before the gift at $250 a share by one Ivehoe, a stock¬ 
holder, to one Woodley, manager and stockholder, but at the time 
of testifying caveator could not tell its value; in which enterprise 
testator was a majority stockholder; which 141 shares of stock 
caveator claims to belong to him since said gift. 

(3.) In December, 1904, testator transferred to caveator, bv deed, 
the certain property located in New Hampshire, known as" “Gov¬ 
ernors Island/ 7 and caveator accepted the same, and thereafter, un¬ 
der and by virtue of said deed, claimed and still claims ownership 
of the said property. 

(4.) Caveator, after conference with the draftsman of the instru¬ 
ment, before its execution by testator, and for the purpose of his 
approval being shown testator, approved in writing, the execution 
by testator of the deed in trust of March 7, 1910, to Dante, and he 
thereafter, until testator's death, received out of the revenues of the 
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property conveyed by the said deed, $50 per montlj under 
36 and by virtue of a written order given by testator to Dante 
on the same date as that of the deed in trust, namely] March 
7th, 1910. 

(5.) In June, 1904, caveator traded a lot on H Street which be¬ 
longed to testator, the title to which was in caveator, to E. |Francis 
Riggs, for some houses on Yale Street. Caveator signed the contract 
and the deed. He ignored testator in the transaction and did not 
consider testator capable of executing a deed at that time. 

(6.) During the year 1906, caveator was acting with different 
banks and signed checks under various powers of attorney previously 
given to him by testator. 

(7.) Testator gave to caveator, who accepted the same, various 
powers of attorney, to wit, on June 11, 1894, May 19, 1899, Feb. 
ruary 23, 1895, June 26, 1896; and April 22, 1904, empowering 
caveator specifically to do certain things and to conduct generally 
the business of testator as fully as testator could himself, and caveator! 
acted under said powers of attorney, and each of them, according to 
the tenor and effect thereof until 1908 or 1909. 

i 

(8.) Caveator approved and facilitated the exchange by Dante 
and testator in June, 1910, of valuable property erf testator, known 
as the Lee Building, encumbered by mortgage, for other property 
known sis the Builders Exchange Building encumbered by other 
and larger mortgages than those on the Lee Building, which build¬ 
ing caveator, testator and Dante examined prior to sail exchange, 
and caveator was an attesting witness to the deed conveying the 
Lee Building as part of this exchange of properties. j 

(9.) In November, or early in December, 1910, caveator [knew of, 
and approved, the Mount Vernon Apartment House trade, so-called, 
made by Dante, trustee, by which Dante, as trustee for testator, ob¬ 
tained said property which was productive, in exchange for other 
valuable property owned by him, but at the time unproductive. 
Each of said pieces of property that figured in the trade wajs encum¬ 
bered, and testator by a special agreement in addition toi the first 
trust then on the Mount Vernon agreed that his estate and himself 
should be liable upon a second trust for $57,500. Caveator testified 
that he did not know whether at the time of the transactioh or later 
he knew that testator was required to sign this special agreement, 
but that at the time of testifying he knew such to be the fa(:t. 

(10.) From and after the year, 1904, caveator knew of the making, 
and negotiation, by testator, of sundry promissory notes, some of 
them of large amounts, and that such notes passed into the hands of 
innocent holders for value. ' j 

(11.) In January, 1910, caveator knew of the execution by tes¬ 
tator of notes for $250,000, and a deed of trust securing the same, on 
the Highlands Apartment House in the City of Washington, and 
helped the transactions along as much as he could. 
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Respecting none of the aforesaid transactions, to which testator 
was party, did caveator notify, or intimate to any one that testator 
was not of sound and disposing mind nor capable of executing a 
valid deed or contract; and while ;• witness in his own behalf, caveator 
testified that from at least as early as April, J904, until his 
37 death, testator was at no linn «>'f sound ana disposing mind 
and capable of executing a valid deed or contract, and he so 
thought at the times, but believed it for the good of tlie estate that 
the transactions should be effected. 


In December of 1909, Walter Hutchins requested one Robert 
Rogers, father of Mildred Rogers named in the will in issue, to get 
caveator to take up with testator in New York the matter of the 
purchase by the latter of the present site of the District National 
Bank on G Street, N. W., between 14th and loth Streets, in the City 
of Washington. Caveator testified that he recognized the value of 
this property to the Hutchins estate, and was told by Rogers that 
Walter Hutchins wanted written authority from testator to negotiate 
this purchase, and desired caveator to obtain such authority. Cavea¬ 
tor discussed the matter with Mrs. Hutchins, who stated that she did 


not object to it if caveator considered it a good thing, and then 
caveator explained the matter to testator, and at his request prepared 
a written authorization for Walter Hutchins to consummate the pur¬ 
chase, which testator then and there signed with his initials. 

Caveator testified that prior to the execution by testator of the 
deed in trust of March 7, 1910, caveator had an interview with tes¬ 
tator on March 4, 1910, the main feature of which was that caveator 
informed testator that he and his wife should settle their differences 


about money matters, and assure caveator, in writing, that they had 
agreed and would not bring that subject up again in his presence, 
and that caveator would not visit the house until this was done. This 


was really an ultimatum from him, and was the only thing he in¬ 
sisted upon, but he did tell testator that he understood that Walter 
Hutchins was threatening to discharge Dante, and that if Walter had 
that much power, and if the witness had any interest in the estate, it 
was in jeopardy, and Walter should be checked; that Dante was in¬ 
valuable to the estate and could not be replaced. This conversation 
grew out of the quarrels about money which Mrs. Hutchins had daily 
with testator. When caveator left the house that time he did not 


return until the following Monday, and knew nothing of the deed 
in trust until Saturday afternoon, when Edwin C. Brandenburg 
brought a draft of it to caveators room, and ran over it hastily, and 
wanted to know what caveator thought of it. Caveator said that he 
thought it was excellent if it could be brought about, and asked if 
testator would sign such a paper. Brandenburg said he thought the 
would, and would like an expression of caveator's views on the sub¬ 
ject; caveator said he would not go to the house, and declined to 
telephone. 

Brandenburg said, “Give me something to indicate your position in 
the matter," and caveator took the paper, or the jacket it came in 
and wrote in pencil a few words which he thinks were: “I entirely 
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approve of the deed in trust/’ or, “the within deed in trustj as pre¬ 
pared by Brandenburg/’ and signed it; that is everything cavea¬ 
tor had to do with the deed in trust and he knew nothing mofe about 
it until it was signed and recorded. 

It appears from.the testimony of caveator that he had attended 
Harvard Law School one year and finished with thelColum- 
38 bian University Law School • in Washington in 18$7, an 1 
lived in Washington with his father until March, 1889, when 
he went abroad with his father 1o sell foreign patent rights of the 
linotype machine, returning in March, 1890. He did work! for his 
father in New York and from the autumn of 1891 to Api*il 1892 
stayed in Washington with his father. At his father’s request he 
lived with him in Washington from April, 1894 until the Autumn 
of 1897. For the next ten years he lived in apartments in Wfashing- 
ton or at the Brookmont house in Maryland a short distance from 
the District line. He was secretary of some of his father’s Corpora¬ 
tions, including the ice company and the market company, and the 
Fischer Art Company, and in 1894 he had a power of attorney to 
represent his father and later was given other powers of attorney. 
When the Purity Ice Company went into bankruptcy it o^ed him 
money for services rendered and $1400 for actual cash money wit¬ 
ness had advanced to it. His father had advanced the company sev¬ 
eral thousand dollars, which it owed testator, and the company also 
owed Mr. McGaw, mostly for salary. There was a question of lia¬ 
bility of testator with respect to the company. The trustee ih bank¬ 
ruptcy was going to bring suit to collect the amount of sb called 
subscriptions of testator and witness to stock in the ice company. It 
involved a claim against Stilson Hutchins of thirty or forty thou¬ 
sand dollars. 

He identified as genuine the signatures of testator, himself, Mc¬ 
Gaw and Dante to an agreement dated April 28, 1910, with Lucas 
P. Loving, trustee in bankruptcy of the Purity Ice Company, and 
the agreement in question was introduced in evidence. The paper he 
supposed was drafted by Loving. Mr. Brandenburg had a great deal 
to do with getting it up. The purpose was to relieve his father of 
the liability they claimed he was under. His father had ldst sixty 
thousand dollars or more in the venture. 

In April, 1904, his father had given him a general pow^r of at¬ 
torney, and he had acted frequently under it until 1908 pr 1909, 
and had endorsed notes and signed checks under it calling for mil¬ 
lions of dollars. Witness for ten years or more had been treasurer 
of the Columbian Peanut Company, in which his father wasj a large 
stockholder. In October, 1907, his father had written him two 
letters saying he was needed here in connection with this business, 
and he came here and took up the peanut, business with his! father. 
It concerned trouble between the manager and witness’ brother. 
Witness settled the trouble at his father’s request. In October, 1909, 
his father had written him as to his health, and about notejp in the 
peanut company, witness had looked after his father’s peanut com¬ 
pany interests between the two years, his brother having nothing to 
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do with it. One share of the peanut stock had been transferred to 
Walter and stood in his name until 1909. 

Shortly after October 18, 1909, caveator was told bv testator that 
lie would give caveator the stock of the Columbia Peanut Company, 
owned by testator, if caveator wanted to engage in the business of 
. this company, to which caveator replied that when he could 
39 arrange to work at it, he would be glad to have the stock. In 
December, 1909, caveator was told by testator that he was 
going to give him the peanut company stock, and on the same day 
testator instructed Dante to get the stock out, which was done, and 
testator handed it to caveator, who accepted the same. The stock had 
been endorsed, and caveator then owned one share, and from that 
time caveator held in excess of 140 shares of the peanut Company 
stock, and was treasurer of the company and active in connection 
with it. 

In 1894, the Fischer Company sold him 250 shares of its stock, 
and witness testified that he bought the shares for $7,500 and paid 
for them. He received the certificate and the certificate endorsed 
in blank “Lee Hutchins” was offered in evidence. The certificate 
was dated Dec. 1, 1894, the minutes of the meeting showed it was 
held Dec. 6, 1894. AVitness said the certificate was delivered after 
Dec. 6, 1894. He could not remember when the money was paid, 
hut should say it was paid as Mr. Fischer, president of the com¬ 
pany, wanted the money. He did not know when he took the 
certificate out of the box. The stub entry was put in evidence 
showing certificate No. 13 for 250 shares issued to Lee Hutchins 
dated Dec. 1, 1894, transferred from Rosa Fischer, original certifi¬ 
cate No. 9, and that this certificate was received Dec. 1, 1894, by 
Lee Hutchins. Witness said he did not remember when he endorsed 
the certificate in blank but said: “soon after I received it, which was 
a habit and custom with father and me, either of us, to endorse 
certificates like that in blank so they could be utilized handily.” 
The certificate was put in the tin box in the safe. He had never 
transferred that certificate to any one. Across the face of the cer¬ 
tificate in Dante’s handwriting in red ink was written “Cancelled 
April 24, 1903, by issue of No. 14, Rosa Fischer 149 shares No. 15. 
Lee Hutchins 10i shares.” Certificate No. 15 was in Dante’s hand 
writing, was dated April 24, 1903, the receipt for it was Lee Hutchins 
per W. J. Dante. It was endorsed in blank by witness. He could 
not tell when he endorsed it. Across its face was written in Dante’s 
hand-writing “Cancelled Dec. 20, 1906, bv issue of certificates 18 and 
19.” He had nothing to do with that. The stub entry of certificate 
No. 18 was in Dante’s hand-writing and stated it was for one share to 
Rosa Fischer by transfer Dec. 20, 1906, from Lee Hutchins. Wit¬ 
ness had no knowledge whatever of that transfer. The stub of cer¬ 
tificate 19 showed it issued to Lee Hutchins Dec. 20, 1906, transferred 
from Lee Hutchins No. 15 for 100 shares. The receipt was signed 
by W. J. Dante in Dante’s hand-writing. Witness had nothing 
whatever to do with that transaction. 

The stub of certificate No. 20 read “Issued to W. .7. Dante Dec. 19. 
1910. Transferred from Stilson Hutchins certificates 2 and 6.” 
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The receipt was signed in blank, W. J. Dante, in Dante’s hand¬ 
writing. Witness had nothing to do with that transaction. The 
stub of certificate 21 showed 39S shares issued to W. J. Dante, trus¬ 
tee, Dec. 19, 1910, transferred from S'tilson Hutchins certificate 2 
and 6. The receipt was signed W. J. Dante’s trustee in 
40 Dante’s hand-writing. Witness had nothing to do with the 
transfer except he signed the certificate as secretary.! He had 
signed it in blank, and had signed a lot of the certificates previously 
in advance. Certificate 21 was issued to W. J. Dante, trpstee. It 
was issued to him as trustee for the estate of Stilson Hutchins, the 
property of Stilson Hutchins. Certificate No. 22 was for 150 shares 
issued to Lee Hutchins Dec. 20, 1910, transferred' front part of 
certificate 21. He had received that certificate. The receipt was 
signed by him in blank. He had received the certificate as secre¬ 
tary. The certificate was for the 149 shares and the 1 share “that 
is transferred out of my name earlier in the book.” 

He was present at the store of the V. G. Fischer Art Company on 
Dec. 19 j 1910. His father, F ischcr and Dante also were present. 
Mr. Fischer “had heard about these 150 shares of stock beijng trans¬ 
ferred out of my name. In fact, it was transferred to him, but I 
bad not known until then that it was my stock that had been trans¬ 
ferred.” Fischer made this statement in testator’s presence, bring¬ 
ing it up although he had promised witness not to broach it. 
Fischer insisted upon having the stock transferred back and “it was 
Mr. Fischer’s insistence entirely that resulted in that 150 shares 
being put in my name, and the 1 share being put in Dance’s name 
to qualify as an officer and director of the Company, which he then 
was made for the first time. 

He succeeded father as trustee and vice president, by Mr. [Fischer’s 
insistence also. 77 

At that time Dante had possession of the stock that stodd in tes¬ 
tator’s name, by virtue of the deed in trust he supposed. ! Fischer 
said he was afraid if that block of stock remained in the possession 
of the estate that Mrs. Hutchins and Walter, whom he was equally 
afraid of, would use it to make trouble for him, with control of the 
company. The larger part of Fischer’s remarks at this time re¬ 
lated to Mrs. Hutchins and her threatened action about the Girl 
and the Brook picture. Witness’ father said that he did not re¬ 
member about the stock being issued to witness. “When I recalled 
to his mind how it came to be issued to me and how it cable to be 
my stock, he said he did not remember it, but he did not deny it. 
He used these words, T don’t dispute it, but I don’t remeijnber it:’ 
Finally he said to Mr. Dante, ‘Well, if you think it is all [right, if 
you think it is his stock, why turn it over to him,’ and that is the 
only thing that he said, or that I remember father said, apout the 
matter.” 

Stilson Hutchins had his first stroke February 7, 1904. ! Witness 
saw his father at the time of his first stroke, and in the following 
months. Testator „went away April 22. 1904, witness going with 
him to Atlantic City. Later that year witness was with his father at 
Pomfret, Connecticut. His father went to Europe from December 
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1904 until March, 1905, when witness saw him again in Washing¬ 
ton. Ilis father went to Europe in June and he next saw him when 
lie returned here in October, 1905. 

Caveator then saw his father at the office. 

In May, 1900, he went to New Hampshire, and stayed 
41 there until September, 1906, witness seeing him a few days be¬ 
fore he sailed for Europe, returning in the autumn of 1906. 
From then until the summer of 1907 he came to the office a good 
deal. After he left, witness did not see him again until early in 
October, 1907. In January, 1908, witness sailed with testator for 
Europe and was with him there until the latter part of February. 
Testator returned to this country soon after witness. The summer 
of 1908, testator spent two or three weeks with witness at Governor's 
Island, and that autumn witness lived with testator at testator's 
home here and at the Highlands where they took an apartment 
until in December, 1908; witness next saw testator in Augusta, 
Georgia, in January, 1909, remaining with testator, who was ill, 
about a month. Testator returned to Washington April 5, 1909; 
witness was in New Hampshire but returned April 21, 1909, and 
talked with testator at the Highlands, his father leaving for Europe 
April 23. Witness next saw testator December 6, 1909, on his ar¬ 
rival in New York. He went with testator to Atlantic City, Decern- 
ber 10, 1909, and witness leaving there saw testator when he arrived 
in Washington December 21, 1909. From then until the latter part 
of May, 1910, testator lived at his home in Washington, and until 
prior to March, 1910, witness saw testator practically every day, 
sometimes twice a day. He saw testator March 4, 1910, and next 
March 7, 1910. Later throughout that year witness saw and talked 
with testator on a number of occasions both in Washington and in 
New London, and also talked with him on a brief visit testator made, 
to New Hampshire. 

Testator's mental condition from the time of his first stroke in 
1904, with a few set backs progressed upward until October, 1905. 
From October, 1905, until his last stroke, testator's mental condition 
was steadily downward. 

Asked what conversation, if any, there was prior to the appoint¬ 
ment of a trustee in March, 1910, between testator and himself about 
witness’ willingness to abandon his, caveator's, power of attorney from 
testator if Walter’s power of attorney was revoked, witness said: “I 
might have said that. I don’t remember it, but I might have said 
it"—at the interview with his father March 4, 1910. 

He said he telephoned to Brandenburg March 7", 1910, to find out 
the situation as to the deed in trust, and Brandenburg informed him 
it had just been recorded. 

On Cross examination caveator stated that he had studied law in 
Columbian Law School and had been admitted to the bar in 1887. 
He had hung out his shingle as a lawyer for a couple of years. He 
had used the general power of attorney given him by his father in 
1904, at various banks to endorse notes in his father's name. He had 
used it a good many times since May, 1907, in connection with 
Fischer Art Company notes and Columbian Peanut Company notes. 
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and in connection with other matters. When his father lefjt here in 
April, 1904, witness did not consider him a man of sound and dis¬ 
posing mind, and thought him incapable of making a con-. 
42 tract. He could not have bought a piece of property under- 
standingly or have made a valid deed. 

His father’s condition improved up to 1905, but he would not say 
that he ever became capable of executing a valid deed or contract or 
became of sound and disposing mind, but there were time^ in 1905 
when witness would not be certain in his own mind that his father 
was incapable of executing a valid deed or contract. The power of 
attorney given him April 22, 1904, was given him at a time when 
he had no doubt that his father was not capable of executing a valid 
deed or contract, and he so knew when he took the paper. liis father 
had given him a deed to Governor’s Island in December, 1004. He 
did not think he told anybody his father was incapable at that time 
of making a valid deed or contract. 

In 1907, witness was a party to a suit brought by the Fjurity Ice 
Company against his father and others. Mr. Brandenburg repre¬ 
sented his father, and was witness’ attorney on some occasions. Wit¬ 
ness did not suggest to Brandenburg a Committee ought to be ap¬ 
pointed for his father. In 1908 he had little or no doubt that his 
father was incompetent; he was getting in a pretty bad condition. 
His father had another attack in December, 1908. In Augusta, 
Georgia, in 1909, when he was with his father, the deal for the 14th 
and G Streets property was closed whereby his father acquired this 
property, paid some money, and Mr. Dante, as agent for his father, 
gave a deed of trust to secure deferred payments. Witness said noth¬ 
ing to anybody about his father not being competent to make the 
transaction. Witness was present in February, 1910, when gis father 
signed a deed of trust and notes to secure $250,000 on the Highlands. 
He was in no doubt as to his father not being capable at gny time 
during that year of executing a valid deed or contract, and pot being 
of sound and disposing mind. He had made no effort to prevent the 
execution of the Highlands deed of trust by his father, biit, on the 
contrary, had helped it along. The Highlands notes were not origi¬ 
nal, but renewal notes. About this time the Builders’ Exchange ne¬ 
gotiation was pending. He did not interfere to prevent it, bjit helped 
it along. At the time he and his father executed the Pgrity Ice 
Company agreement under seal dated April 26, 1910, it was his opin¬ 
ion his father was incapable of executing a valid deed or contract. 
He must have known at the time that the agreement was filgd in the 
Purity Ice proceeding in Court, and supposed he did know that it 
would be presented to the Court to be acted upon. On Friday March 
4, 1910, when he last saw his father before the deed in trust was exe¬ 
cuted he did not think his father was capable of executing a valid 
deed or contract. He made no objection to his father executing that 
deed or to it being recorded but on the contrary helped it along" He 
had talked over the Builders Exchange deal with his father and Dante 
before his father left for New London, and the terms of trade and 
time for deferred payments was talked over. He did not ihink his 
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father was of sound and disposing mind and capable of making a 
valid deed or contract when the deed was executed, but facilitated the 
deal. His consent was not necessary, but he approved Dante being 
given a commission of $3,000 for selling the Hudson build- 
43 ing belonging to testator on F Street, in July, 1910. When 
the separation between his father and Mrs. Hutchins was un¬ 
der negotiation in October, 1910, he suggested to no one his father 
was not of sound mind. He saw his father at the office several times, 
may be a half dozen times, that month. He knew of the negotia¬ 
tions for the Mount Vernon Apartment house and approved of the 
deal, as they got rid of two unproductive properties and obtained one 
they knew was a money making investment. He knew his father 
was going to execute the deeds. He did not think him at that time 
capable of making a valid deed or contract. In December, 1910, he, 
witness, was secretary, and signed the minutes of the meeting of the 
Fischer Art Company of December 19, 1910. The minutes stated 
that on motion of Stilson Hutchins, Mr. Fischer was authorized to 
establish a branch office in New York Citv, and that the entire stock 
of the company was voted for Fischer, Lee Hutchins and Dante as 
trustees of the company. In September, October and November, 
1910, he had heard of his father giving Dante directions as to busi¬ 
ness matters. He claimed to own the peanut company stock given 
him by his father. It was worth probably $250 a share. His father 
in December, 1909, gave him 142 shares. 

On re-direct examination, witness said that he did not notify the 
banks and others that his father was of unsound mind and incapable 
of transacting business because it would have been disastrous to his 
estate as his father's interests were complicated and encumbered. 

Asked why he not only did not oppose but helped along the sign¬ 
ing of the Highlands deed of trust and notes in February, 1910, wit¬ 
ness answered: 

“Because it was indispensable to get them signed to renew the 
Highlands loan, or the property would have been sold, under the 
mortgage, under the hammer. I will add about this that this is 
Mrs. Hutchins'—" Whereupon counsel for caveatees interjected as 
follows: 

“Mr. Merillat: I desire to object to the answer of the witness, your 
Honor, and to the question. 

“The Court: What is the point of the objection? 

“Mr. Merillat: On the ground that whether the Highlands loan 
was maturing or not, if this witness knew that an incompetent man 
was signing that the question is objectionable because that cannot in 
any wise have any relevancy or pertinency—the necessities of getting 
it signed—to the inquiry here as to the mental condition of the testa¬ 
tor; and I want to give notice if that is done we propose to ask the 
lenders of the money—and I know the objection will come from the 
other side—whether or not they would have taken these notes and 
would have taken that deed of trust had they know- or been apprised 
that Stilson Hutchins was incompetent.' 7 
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But the court overruled the objection and caveatees excepted. 

Asked why he helped along or facilitated the Builders Exchange 
deal, witness replied: “Because it was a good deal. It was beneficial 
to the estate and the property, and to all of our interests.”! ^ 

of our interests” he meant everybody who is interested in'the estate 
of the testator. 

44 George A. Mills, a witness on behalf of the caveator, was 

sworn and his direct examination was begun on December 7, 
1914, and he was interrogated at length on direct, cross add redirect 
examination, and dismissed from the witness-stand on December 
9, 1914. 

After the witness had left the witness-stand, and several other wit¬ 
nesses for the caveator had in the meantime been examined, on Jan¬ 
uary 13, 1915, he was recalled by counsel for the caveator to testify 
further to matter which counsel stated had first come to their knowl¬ 
edge December 20, 1914; and upon the suggestion of counsel for the 
caveatees that counsel for the caveator should state to the Court what 
they expected to prove, the following occurred at the bench, out of 
the hearing of the jury: 

“Mr. Hogan: Subsequent to the time when Mr. Mills d’as on the 
stand, I learned for the first time that he had the following knowl¬ 
edge, which I inquired of him about, and now purpose to Recall him 
for: 

“That he took Mr. Stilson Hutchins in the year 1910 to the 
office of Mr. A. S. Worthington twice, once in August, when Mr. 
Stilson Hutchins was stopping at the Highlands, and the Other time 
in the early part of November, when he was stopping at the home 
of Walter Hutchins; and this latter time was just shortly before he 
returned to his home on Massachusetts Avenue, which day we have 
fixed as November 7, 1910. 

“The circumstances of the first time I expect to prove to be these: 
Mr. Hutchins one day when Mr. Mills took him ridingj while he 
was stopping at the Highlands late in August, told Mills to take him 
to Mr. Worthington’s office. Mr. Mills did so. Mr. Worthington 
was there. Mr. Hutchins was in Mr. Worthington’s private room. 
Mr. Mills was in the hall. Mr. Mills heard no part of the conver¬ 
sation. Mr. Hutchins did not tell him any purpose for which he 
went there, and said nothing about it when he came out. After he 
had left the office, Mr. Mills did not ask him. 

“The circumstances of the next occasion were these: While 
Stilson Hutchins was at Walter Hutchins’ house in the fall of 
1910. Mr. Mills took Mr. Hutchins for a ride. This w^s the last 
time'Mr. Mills took him out before Mr. Hutchins returned home. 
Mr. Hutchins on that occasion stated to Mr. Mills that he was never 
going back home, and the next time Mr. Mills saw him h£ was back 
home. So that fixes the time as early in November, 1910. He 
helped Mr. Hutchins into his machine. When they wpre in the 
machine Mr. Hutchins turned to Mr. Mills and said, Mills, drive me 
to Mr. Worthington’s office. He took him down there, j It was in 
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the morning. Mr. Worthington was not in his office. A young- 
man came into the hall and said Mr. Worthington was out. Mr. 
Hutchins said he would wait. Mr. Hutchins got terribly irritated 
and excited. He was more excited than Mr. Mills had ever seen 
him before in his life, so much so that Mr. Mills tried to get him 
out of the ofiicc and told him to come along. 

“The Court: When was this? 

“Mr. Hogan: A few davs after the will was made. 

45 “Mr. Hutchins responded to Mr. Mills' efforts to get him to 

come out by saying, No, 1 am going to wait here. God damn 
it, 1 am going to wait. God damn it, they got me to sign a paper 
that thev knew 1 didn’t intend to sign and they have got to change 
it. I am going to wait until they change it/ Mr. Mills says, T 
never saw Mr.'Hutchins in such an excited condition. I did my 
best to quiet him, and finally got him out into the public hall. 
While waiting for the elevator, he wanted to go back into the office. 
He said, T am going to wait. I am going to wait and see that— 7 
using profanity and applying opprobrious terms—and make him 
change that paper! Finally Mr. Mr. Mills got Hutchins into his 
machine. While they were riding around, he turned and said, 
‘Mills, I want you to take me back to Worthington the next time we 
go out. I am going to make them change that paper, by God.’ 
Also during the ride, and a little later on, he said, ‘Mills, 1 want you 
to know that I want them to change that paper they got me to sign. 
They knew I didn't intend to sign it/' 

“Mr. Mills will testify that he knew nothing about any paper be¬ 
ing signed, and never at that time or any other time had any talk 
about a will. He did not take Mr. Hutchins back as he requested, 
paying no mote attention to that request than he did to many like 
requests made about the same time. 

“Mr. Mills, upon being excused from the witness stand, immedi¬ 
ately retired from the court room, and has at no time since been in 
the court rooni for any interval of time whatever. 

“Counsel folr the caveator learned of these indictments subsequent 
to the time thev had Mr^ Mills on the stand. You will remember 
that Mr. Mills said he volunteered no statement to counsel on either 
side, and, having come into the possession of this knowledge since 
that time, we now propose to recall him as a witness. 

“Mr. Thomas: When did you first come into knowledge of it? 

“Mr. Hogaii: When Mr. Dante was on the stand. 

“Mr. Thomas: How long ago? He has been on the stand since 
the 9th of December. 

“Mr. Hogan: While he was on the stand. I will call him as the 
first witness when Dante gets off. 

“Mr. Thomas: 1 submit, your Honor, this ought not to be per¬ 
mitted. 

“Mr. Hogan: It was December 20th. 77 

Whereupon the following occurred: 

Counsel for the caveatees stated that as the witness had been 
thoroughly interrogated, on both direct and cross-examination, as 
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to what had happened in the months covering the time of the matter 
to which it was desired to have the witness testify, counsel for the 
caveator had no right to recall the witness, and ought riot to be 
allowed to do so, in the exercise of the court’s conceded discretion, 
wherefore counsel for the caveatees objected; and, afterj a short 
colloquy between court and counsel for the caveator, cojinsel for 
the caveatees requested to be heard on the question whether 
46 declarations of the testator made subsequent to the texecution 
of the will in controversy were admissible. Thereupon the 
court announced that it would hear argument of the quesjtion, and 
the same was argued by counsel for the respective parties, in the 
course of which counsel arguing the question for the caveatees con¬ 
tended as follows: that the declaration bv a testator after the execu- 

•j 

tion of a will which is in the nature of a historical statement is under 
no circumstances admissible; that the proposed evidence had nothing 
to do with the question of undue influence, nothing to dq with the 
state of the affections of the testator, it was solely a statement in refer¬ 
ence to some paper, not described, but from which an inference could 
be drawn that the will in controversy was referred to; th4t the evi¬ 
dence could not be offered as part of the res gestae; that uppn its face 
it did not tend to show any want of mental capacity; tha[t declara¬ 
tions of this kind could not be admitted to show undue influence; 
that a statement made subsequent to the execution of a will by a 
party could not invalidate it; that subsequent declarations! are hear¬ 
say and inadmissible on the question of the validity or invalidity of 
a will; that while the acts of the testator, how he appeared, how ex¬ 
cited he was, and any statement that he made except in reference to 
his will was admissible, the statement of the testator which was sup¬ 
posed to refer to the will was inadmissible, because too indefinite; 
that it offered upon the inference that he was speaking ’about the 
will the evidence did not go far enough on that proposition!; and that 
if the evidence did go that far still it should not be adniitted as a 
statement tending to invalidate the paper. j 

Resuming, the following day, counsel for the caveatee^ stated as 
follows: 

“Before Mr. Mills is called, may it please your Honor,! we renew 
the objection made in the course of the argument yesterday. We 
object to the admissibility of the testimony of Mr. Mijlls on the 
grounds stated in the argument; first, on the general grounds stated, 
and secondly, on the ground stated that the reference he proposes to 
make to some paper is entirely too indefinite to be connected with 
anv declaration concerning the will.” 

V I k 

And thereupon counsel for the caveatees moved that tqe proposed 
evidence be excluded under the issue of undue influencje and also 
under the issue of misrepresentation; that it be entirely fonfined to 
testamentary incapacity; that the words “some paper*’ | or similar 
words be eliminated, as too indefinite and as throwing po light on 
any declaration of the testator regarding his will;-and that the tes- 
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timony be excluded if it purported to contradict or impair the val¬ 
idity of the will of the testator if he were found to be of testamentary 
capacity. 

Thereupon the court stated as follows: 

“There is but one question for the Court to dispose of at this time; 
that is whether this witness may now be recalled for the purpose of 
testifying in regard generally to what occurred within two or three 
or four davs after the execution of the will, while Stilson Hutchins 
was in the company of the witness Mills. 

47 “It would be quite impossible for the Court to now rule 

upon any one phase of the testimony because the only light 
that the Court has on the subject is the tender of certain proof. 
When the witness comes upon the stand certain questions will be 
submitted to him, which will indicate the matter to which the wit¬ 
ness is expected to respond; and at that time, and that time only, 
can the Court deal with a concrete proposition. The matter is too 
general now for the Court to undertake to deal with it/ 7 

Thereupon counsel for the caveatee stated as follows: 

“May it please your Honor, in order to save our rights, I respect¬ 
fully ask at this point to be allowed an exception on the record, for 
your Honor's refusal to rule on the motion I have just made. 77 

The witness then being recalled testified as follows: 

In August and October, or the first part of November, 1910, he 
took testator, at his request, to Mr. Worthingtons office; upon the 
occasion in August testator saw Worthington at his office and re¬ 
mained less than half an hour; witness did not hear any conversa¬ 
tion between testator and Worthington on this occasion; he took 
testator to Worthington's office the first part of November, 1910, 
from the home of the caveatee,’Walter S. Hutchins; witness went 
to said house to take testator for a ride, and, after they had been 
out a few minutes, testator said: 

“Take me down to Worthington's office," which witness did, upon 
arrival at Worthington's office, a young man came out and said 
Worthington was not in, but testator said he could wait, and, upon 
being told by the young man that he did not know what time Worth¬ 
ington would be in, said: “I do not give a damn; I am going to 
wait," testator got very much excited, more so than witness had ever 
seen him before, and witness suggested that they leave Worthing¬ 
ton's office and return later, which testator refused to do, and said: 
“No, God damn it; they have got me to sign a paper that they know 
I did not intend to sign"; witness got testator out in the hall where, 
applying an' abusive epithet to Worthington, the testator said: 
“Worthington got me to sign a paper he knew damn well I did not 
intend to sign"; testator was cursing and going on and hollering 
loud and waving his hands, and witness endeavored to persuade him 
to leave, and finally got him in the elevator and took him downstairs 
and got him in the automobile in which they had driven to his office, 
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where testator said: “Mills, I want you to bring me down here 
again”, and witness said: “all right”;, testator continued: “They 
have got me to sign a paper I did not intend to sign”; witness never 
took testator back there again and never referred to the matter again; 
testator stated to witness: “I want you to know they got me to sign 
a paper I did not intend to sign”; this statement was mide in the 
electric automobile of witness. 

During the giving by the witness of the foregoing testimony, and 
at the point at which he quoted the testator as saying “they have got 
me to sign a paper that they knew I did not intend to sigh”, counsel 
for the caveatees moved to strike out the expression, on the ground 
that it was too indefinite, that it did not appear thjat it was a 
48 declaration concerning the will; immediately upon which 
counsel for the caveator said, “What difference dojes it make 
what paper it was? and the Court remarked, “it goes ohly to the 
weight of the testimony. I do not understand you offer this for the 
purpose of proving the fact”, to which counsel for the caveator said 
“Of course not”: Whereupon, after further colloquy between the 
court and counsel one of the counsel for the caveatees said :j “In order 
to get the record straight, your Honor, in reference to my objection 
that this is too indefinite to throw any light on the will—that is the 
expression he had used—I desire to be allowed in the record to re¬ 
serve an exception,’ upon which the court remarked, ^Proceed,” 
and the witness continued his testimony without further objection 
bv counsel for the caveatees. 

j 

William J. Dante being called as a witness by the caveator to 
sustain the issues, and each of them, on his behalf, the caveatees ob¬ 
jected to his being sworn, upon the following grounds, each of the 
matters of fact stated in which counsel for the caveatees Stated they 
expected and offered to prove, namely: 

(1.) Because the witness, William J. Dante, was estopped from at¬ 
tacking the mental capacity of the testator, Stilson Hutchins, at the 
time he executed the last will and testament in question, o|n the 26th 
day of October, 1910, by each of the facts next hereinafter stated. 

(a.) The said William J. Dante jointly with the said decedent, 
Stilson Hutchins, on the 28th day of April, 1910, executed and de¬ 
livered an agreement under seal whereto the said Stilson Hutchins, 
John E. McGaw, William J. Dante and Lee Hutchins, the caveator, 
were the parties of the first part, and a certain Lucas P. Lov¬ 
ing, trustee in bankruptcy of the Purity Ice Company, bankrupt, 
was party of the second part, a certified copy of which deed is here 
shown to the court: 

( b .) The said William J. Dante affirmed the validity of the next 
hereinbefore recited deed by filing the same in the Supreme Court 
of the District of Columbia, holding a bankruptcy Court, jn the case 
entitled In re Purity Ice Company, Bankrupt, No. 454, E^ocket 3, to 
which cause the said William J. Dante was a party, and by assent- 
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ing to the decree or order of the said Court in said cause passed therein 
on the 10th day of May, 1910, discharging certain parties to said 
cause from all claims against them on the part of the trustee in the 
said bankruptcy cause, as will appear from a certified copy of the said 
decree here shown to the court. 

(2.) Because the said William J. Dante is estopped from giving 
any evidence or doing any acts, to attack the mental capacity of the 
testator, Stilson Hutchins, at the time he executed the last will and 
testament in question, on the 26th day of October, 1910. 

The grounds of the said objection are the following: 

(a.) The said William J. Dante was a party to a certain deed in 
trust made and delivered on March 7, 1910, between the said testa¬ 
tor, Stilson Hutchins, and his wife, Rose Keeling Hutchins, on the 
one part, and himself, William J. Dante, trustee, on the other part, 
a certified copy of which deed in trust is here shown to the 
court. 

49 (b.) The said William J. Dante was a party to a certain 

deed of trust made and delivered on March 22, 1910, between 
himself, the said testator, Stilson Hutchins, and Rose Keeling Hutch¬ 
ins, on the one part, and Frelinghuysen and Dobbins, trustees, on the 
other part, to secure the Mutual Life Insurance Company of New 
Jersey the sum of $250,000 a certified copy of which deed is here 
shown to the court. 

• 

(c.) The said William J. Dante was a party to a certain quit claim 
deed, made and delivered on March 23, 1910, wherein the said Wil¬ 
liam J. Dante, trustee, and the said testator, Stilson Hutchins, and 
Rose Keeling Hutchins, granted to Thomas F. Walsh of Colorado, 
their rights in alley-way in square bounded by 14th and loth Streets, 
New York Avenue and H Street, being part of original lots 1, 2, 14, 
15 and 16, in Davidson s subdivision of square 222 in the City of 
Washington, District of Columbia, a certified copy of which deed is 
here shown to the court. 

(d.) The said William J. Dante was a party to a certain deed, made 
and delivered April 4, 1910, between himself and the said testator, 
Stilson Hutchins, and Rose Keeling Hutchins, on the one part, and 
G. C. Purvis of Philadelphia, Pa., on the other part, to secure the 
payment of $30,000 to the Philadelphia Saving Fund Society of 
Philadelphia, the said deed conveying lot 12, square 377, a certified 
copy of which deed is here shown to the court. 

(e.) The said William J. Dante was a party to a certain deed made 
and delivered on June 27, 1910, conveying part of original lot 12, 
square 377, in the City of Washington, District of Columbia, from 
himself, trustee, and said testator, Stilson Hutchins and Rose Keeling 
Hutchins, to George D. Farr, a certified copy of which deed is here 
shown to the court. 

(f.) Said William J. Dante was a parly to a certain deed made 
and delivered on July 15, 1910, conveying parts of original lots 12 
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and 14, in the City of Washington, District of Columbia, (square 
377) from himself and said testator, Stilson Hutchins, and his wife 
Rose Keeling Hutchins, to the William Hayden Company, a certified 
copy of which deed is here shown to the court. 

(g.) The said William J. Dante was a party to a certain deed, made 
and delivered on December 17, 1910, from himself and said testator, 
Stilson Hutchins, and his wife, Rose Keeling Hutchins to the Wash¬ 
ington Heights Apartment House Company, conveying lo| 10, square 
293, and part of lot 90, square 212, in the City of Washington, Dis¬ 
trict of Columbia, a certified copy of which deed is here shown to the 
court. 

(h.) The said William J. Dante was a party to a certain deed in 
trust, made and delivered on December. 17, 1910 from himself and 
the said testator, Stilson Hutchins, and his wife, Rose Keeling Hutch¬ 
ins, to the National Savings and Trust Company, to secu|re $57,500, 
deferred purchase money upon lot E in Harkness’ and Hanley’s sub¬ 
division of part of square 373, in the City of Washingtonj District of 
Columbia, also lot 32 in said square 373 in the City of Washington, 
District of Columbia, a certified copy of which deed is here shown to 
the court. 

50 But the court overruled said objection and permitted said 

witness to be sworn, to which ruling caveatees excepted, and 
thereupon said caveatees, by their counsel, objected to said witness 
being permitted to testify upon precisely the same grounds as those 
interposed and stated against the witness being sworn. 

But the court also overruled the said last-mentioned Objection, to 
which ruling of the court the caveatees excepted, and over such objec¬ 
tions and exceptions, and each of them, the said witness was per¬ 
mitted to testify, and testified on direct-examination, among other 
things, to facts occurring within a period of time embracing the dates 
of the several matters recited as aforesaid, and including the time of 
execution of the will in controversy, tending to prove that the tes¬ 
tator was of unsound mind and incapable of making a| valid deed 
or contract; and on cross-examination, testified, among other things, 
that in his, the witness’s opinion, the testator was at the time of exe¬ 
cution of the said will, of unsound mind and incapable of making a 
valid deed or contract. 

Counsel for caveator having given notice to counsel for caveatees 
that certain physicians would be called to testify and counsel for 
caveatees having objected, counsel for caveator formally tendered as 
witnesses for caveator Doctor Zachariah T. Sowers, Doctor William 
Gerry Morgan and Doctor Smith Ely Jelliffe, stating that it was con¬ 
ceded that Dr. Sowers was the medical attendant of Stilsqn Hutchins 
for a period of thirty-five years prior to his death; that he attended 
him for an attack of paralysis in February, 1904, and thereafter to 
the first of June, 1910, and from March, 1911, until his death; that 
t his physician would be tendered to testify respecting the mental and 
physical condition of Stilson Hutchins from February 27, 1901, 
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for the purpose of showing his mental incompetency long prior to 
the year the will in question was made, and during that year, as 
well as after the time the will in question was made, but did not 
offer the witness to make anv disclosure of confidential communica- 
tions as counsel understood the law; that Dr. William Gerry Mor- 
gan attended the testator subsequent to 1904 on intermittent occa¬ 
sions, and was called in to attend him regularly in the early part of 
November, 1910, and did attend him throughout the years of 1910, 
1911, and up to the time of his death, and that he saw the patient 
on the 26th of October, 1910, the day of the execution of the alleged 
will; and said witness was also tendered to testify respecting the 
mental and physical condition of Stilson Hutchins during the time 
lie knew him, for the purpose of showing his mental incompetency 
long prior to the year the will in question was made, and during that 
year, as well as after the time the will in question was made, but not 
to testify to anv disclosure of confidential communications; that Dr. 
Jelliffe was called in consultation as a mental expert by Dr. Morgan, 
and examined the patient, Stilson Hutchins, at his home on the 12th 
of May, 1911, and thereafter in the presence of Drs. Morgan and 
Sowers and Dr. Ruffin on the 14th of May, 1911; that Dr. Jelliffe’s 
testimony will be offered first as an expert on mental questions, 
51 irrespective of his examination of the patient; and second, 
if the court rules that it is proper so to do, to have his testi¬ 
mony to the conditions found bv him on the examination; but no 

4 J V 7 

one of said doctors was offered as a witness to disclose what could 
properly be called confidential information obtained by them in the 
course of their attendance on the patient and necessary for them to 
treat the patient in a professional capacity. Said tenders were made 
to the court out of the presence of the jury. Counsel for the cave¬ 
atees objected to the witnesses testifying or being sworn, or called to 
the stand, on the ground that they were incompetent to testify under 
Section 1073 of the Code, and could not be even called to the witness 
stand and sworn, because that would compel the caveatees to object 
to their testimony in the presence of the jury. The court heard 
extended argument on the questions raised by the counsel for the 
caveatees and ruled that the said witnesses might be called, but that 
they could not be permitted to testify as to any information which 
they acquired in attending the patient in a professional capacity 
which was necessary to enable them to act in that capacity, and was 
confidential in its nature, which would exclude any communication 
made by the patient with reference to any ailment or disease, or sup¬ 
posed ailment or disease, and any knowledge obtained by the physi¬ 
cian by personal examination of the patient; that the said physicians 
could only be examined as to communications made by the patient 
without reference to any ailment or disease, or supposed ailment or 
disease, and constituting no part of the patient’s discussion with the 
physician as to any existing or supposed ailment or disease, and as to 
knowledge obtained not by personal examination of the patient,'but 
from general observation, such as other witnesses, whether physicians 
oi laymen, would have gained in a general way from noticing what 
was palpable and obvious. And the court permitted counsel for the 
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caveators to call the said witnesses and have them sworn and testifv 
in the cause within the limitations above stated. 

Whereupon Dr. Zachariah T. Sowers, being called as a witness 
on behalf of the caveator, testified as follows. 

He is a physician, having been engaged in the practice of his pro¬ 
fession in Washington since 1872; knew testator about thirty-seven 
years, and was his physician all that time, prior to the firsf of June 
constantly, irregularly of course, whenever he got sick, except for a 
few months during his last illness from about the first of Jiine, 1910, 
until March, 1911. 

Thereupon the court cautioned the witness as follows] “I may 
say to you, Doctor, that you must carefully avoid in answering any 
of these questions stating anything that Stilson Hutchins ttiay have 
said to you, or anything that you may have learned by ahy exam¬ 
ination that vou made of him.” 

Witness was then asked the following question: 

“Q. Now, Doctor, going back of 1904, will you describe, as ob¬ 
served by you, the kind of man Stilson Hutchins was?” j 

52 To which question caveatees objected as coming \jithin the 

inhibition of the statute and because from what sources witness 
got his information was not distinguished in the question] Where¬ 
upon the court cautioned the witness thus: “Doctor, limit yourself to 
your observations simply, the same sort of observations ypu would 
have made of any other man, whether he was your patient or not.” 

And the witness answered: “Yes, sir. Well, Mr. Hutchins was a 
strong and vigorous man both mentally and physically.” 

Being then asked whether he observed prior to 1904 testator's treat¬ 
ment and the way he spoke to his wife, the witness answered that the 
appearance testator presented to him during that time was an old man 
proud of a beautiful and accomplished wife, and he treated her with 
the greatest possible courtesy. “I never saw anything to the Contrary.” 

The witness was then asked to state what he observed of the testa¬ 
tor, the way he treated and spoke to his wife and in her presence sub¬ 
sequent to 1904, to which question caveatees objected upon the 
ground that it did not refer to the question of testator’s!sanity or 
not, but mainly that it did not distinguish between knowledge that 
witness acquired in a confidential capacity and general knowledge 
that anybody could have acquired. 

But the court overruled the said objection, to which ruling cave¬ 
atees excepted, and the court remarked to the witness: “Doctor, be 
careful now to limit yourself simply to what you casually! observed 
while you were there in the house in respect of the master about 
which you are inquired of, as distinguished from what you might 
have learned professionally.” 

And the witness answered that testator's treatment of his wife was 
very different than formerly, he used very profane language, obscene 
language, he was in every way very irritable; this was not confined 
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to testator's treatment, of his wife, in his treatment of others he was 
just the same. He used profane language, obscene language, and he 
was extremely irritable to the nurses and everybody who came in 
contact with him. The witness testified that he only saw testator 
when he visited there professionally. 

The examination of the witness continuing, caveatees, by Mr. 
Perry, of their counsel, objected to his further examination, unless 
there was a statement made by him in each instance, when answer¬ 
ing a question, that he was distinguishing from what he had learned 
in a professional capacity and what he had learned otherwise. 

Whereupon the court remarked: “The Doctor has given the as¬ 
surance that he will try to do that. (To the witness). Have you in 
answering these questions recognized the distinction that the court 
pointed out and that Mr. Perry called attention to"? and the witness 
replied: “yes, sir, I think so," and the court said: "‘Proceed then.” 
to which caVeatees objected, stating that the competency of the 
answers could not he fixed by a criterion of that kind; and the court 
remarked: ""Perhaps not,” but overruled the said objection and the 
caveatees excepted to such action of the court. 

And, after the noting of such exception by the court, the witness 
testified that he visited the testator at his hime, before testator 
53 went to Connecticut in 1910, and upon the remark by counsel 
for caveatees to counsel for caveator, “I understand you are 
asking him whether he attended there professionally,” counsel for 
caveator said, “yes, visited him professionally''; and the witness 
proceeded, over objection by caveatees as to each statement, upon 
the ground that the matter thereof was within the prohibition of the 
statute, to testify concerning testator's manner of treating people, 
his nurse or other persons in witnesses presence, and of testator's 
language in their presence, stating that, as the case went on, testator 
got worse and more violent; his language, if possible, was more ob¬ 
scene. and his treatment of persons who came to see him was more 
violent; it was a gradual increase instead of decrease; on one oc¬ 
casion, when in his own bed room, testator spoke of wanting to go 
home, did not realize that he was in his own home; that testator 
would manifest his anger by gritting his teeth and looking like a 
man who was savagely mad; and after the statement of each of said 
matters counsel for caveatees moved the court to strike out the answer 
of the witness, upon the ground of the objection aforesaid, and in 
each instance the court overruled the objection and caveatees excepted 
to the action of the court. 

The witness was then asked the question: ""Doctor, would it be 
possible for you in stating your opinion, in the event the court should 
rule that you might state it, of the mental condition of Stilson Hutch¬ 
ins with respect to soundness or unsoundness in the year 1910, to 
separate in your mind, the matters and things observed and learned 
by you in your professional capacity in treating the patient, and for 
the purpose of enabling you to treat the patient, from those matters 
and things observed and learned by you as any other observer?” 

To which question caveatees objected because it asked witness to do 
an impossible thing, and his saying that he could do it could not 
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change the fact that an impossible thing was asked, but jthe court 
overruled the said objection, whereupon the following occurred: 

“Mr. Perry: An exception is noted; and in addition tb the ob¬ 
jection stated to this question and the preceding question; I object 
on the further ground that the Doctor does not pretend to have seen 
the witness at the time that the will was made, or between ithe dates 
that he has given, and that therefore he is incompetent to testify what 
the mental condition was at the time it was made.' 7 

“The Court: He is not asking what his condition was onjthat par¬ 
ticular date. He is asking whether his mind is cast in that sort of a 
mold that would enable him to carefully separate that information 
which came to him professionally and that which came to l|iim from 
ordinary observation, the same as would be noticeable or observable by 
any other witness, layman or physician or what not. Is; that the 
scope of your question. 77 • i 

“Mr. Hogan: Yes; that is the question. 

“Mr. Perry: An exception is noted for the reasons stated* 

“Mr. Johnson: The answer should be yes or no, I submit. 

“Court: Yes, you may answer, Doctor. 

“The Witness: Your Honor, I understand the question, 1 
54 understand also that I am to place myself in the position of 
a layman and not a doctor. 

“The Court: That is, can you distinguish between what you may 
disclose here under the rulings of the court, as to any information 
coming to you professionally, and that which simply came tb you by 
your ordinary senses, by way of observation, the same as a layman? 

“The witness: I think I can, sir.' 7 

And thereupon the witness was asked the following Question: 
“Now. Doctor, considering solely and exclusively the things ypu heard 
and observed of Stilson Hutchins made as a layman, and excluding 
any profess! nal or medical knowledge that you got for the purpose of 
treating him, or for the purpose of acting in your capacity as a 
physician, excluding any diagnosis that you made of any physical 
ailment that he might have had, will you state your opinion, if you 
formed one, as to whether or not Stilson Hutchins was mentally 
sound or unsound during the year 1910, at the times you saw him? 77 

To which question caveatees objected upon the grounds before 
stated, but the court overruled the said objection and caveatees ex¬ 
cepted to the action of the court, whereupon the witness answered: 
“I would consider him unsound. 77 

Thereupon caveatees for the same reasons stated in the objection 
to the question, moved that the said answer be stricken ou^, which 
motion was overruled, and to such action by the court the caveatees 
excepted. 

I 

Augustus S. Worthington, a witness produced, by the caveatees, 
testified as follows: 

He is a member of the bar of the District of Columbia, and the 
will in controversy was prepared,by him. When testator told him 
that he, testator, wanted him, witness, to draw the will testator gave 
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him an envelope which contained two former wills, one dated 1902 
and one dated 1908, and there were some other papers in the en¬ 
velope, statements of testator’s assets or debts, or something of that 
kind, and a memorandum in the papers somewhere about a will of 
1904. Witness took these papers to his office and read them, and 
then, after a further conference with the testator, drew the will in 
controversy. After the will had been executed he asked the testator 
what he wanted him, witness, to do with it, and testator told him to 
take it, and the other wills, back to the Washington Loan and Trust 
Company and leave them there, and witness then did take the three 
wills and the papers he spoke of, put them all up together and sealed 
them up in an envelope and took them down to the Washington Loan 
and Trust Company, put an endorsement on them, what they were, 
and left them there. 

After preparing the will witness took it to the house of Walter 
Hutchins, where testator was, for the purpose of having it executed 
and while he was there had a conversation, in a low tone of 
55 voice, and out of the presence of testator, and in a part of the 
house where testator could not hear their conversation, with 
Dr. Morgan, one of the testator's attending physicians, and one with 
the nurse in attendance, and, being asked to repeat these conversa¬ 
tions, objection was made by caveator; 

Whereupon witness stated to the court, out of the hearing of the 
jury; that he had a conversation with Dr. Morgan as follows: 

“I told him I was about to have a will executed bv Stilson Hut- 
chins, and that there might be a question as to his mental capacity; 
that I was satisfied from mv conversations with him and from what 
1 had seen of him, that he knew what he was about. I said, T want 
you to talk to him and tell me what your opinion is. If you will tell 
me that in your opinion he is not in such mental condition that he 
can make a valid will, that he is not of sound mind, I will not have 
the will executed.' He then went into Stilson Hutchins’ room and was 
gene ten or fifteen minutes. When he came out he came over and 
said to me that Mr. Hutchins’ mind was perfectly clear, and men¬ 
tioned some specific subject that he talked with Mr. Hutchins about, 
something in the distant past, which was something between them 
that I knew nothing about, and said it showed a remarkably clear 
memory. And upon the faith of that statement I went in and had 
the will executed.” 

Witness also stated to the court, out of the presence of the jury, 
that his conversation with the nurse was as follows: 

“It occurred in the same room, the front room on the third floor. 
I asked her if she had any doubt as to Mr. Stilson Hutchins’ mental 
competency or his ability to transact the business, or something of 
that kind. I don’t remember what the exact phrase was, but the 
question involved his mental condition. She said that in her opinion 
he was perfectly clear and knew what he was about. I don’t under¬ 
take to give my words exactly or her words exactly, but she gave me 
a very clear and strong indication that she thought he was perfectly 
able to attend to business.” 

Respecting the conversation with the nurse, who was a witness to 
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.the will, caveatees offered to prove by witness that said conversation 
occurred a few moments before the will was executed, ibout the 
same time as the conversation with Dr. Morgan. 

Upon caveator's objection aforesaid, the court refused ^o permit 
witness to testify to either conversation, to which ruling, in each 
case, caveatees excepted. 

Thereupon on March 2, 1915, caveatees offered in evidence the dep¬ 
osition of Dr. John G. Stanton, taken in New London. Connecticut, 
on the 28th day of August, 1911; to the admission of which counsel 
for caveator objected. 

Whereupon, it was disclosed to the Court that in addition to the 
deposition of Dr. Stanton there would be offered by caveatees, the 
depositions of Dr. Rizien-Russell and Dr. Crouch and alsp, the oral 
testimony of Dr. William Kennedy Butler, upon which it was sug¬ 
gested by counsel for caveator, that the whole question of the 
56 admissibility of the testimony of the said doctors should be 
disposed of then. 

And thereupon, counsel for caveator argued against the admis¬ 
sibility of the said testimony, enumerating the same, a|s follows: 
First, the deposition of Dr. Rizien-Russell; second, the deposition of 
Dr. Herbert Challice Crouch; third, the deposition of Dr|. Stanton; 
and fourth, the testimony of Dr. Butler. 

Thereupon the question of the admissibility of the testimony was 
argued by counsel for the respective parties, and the court |adjourned 
until March 3, 1915, without rendering any decision or Opinion on 
the question. And thereupon the cause proceeded with thfe examina¬ 
tion of other witnesses, until March 15, 1915, the caveatjee, Walter 
StilsOn Hutchins, being then on the witness stand undei* direct ex¬ 
amination, when the court announced its opinion on tl^e question 
which had been argued before it, the court saying, among other 
things, the following: 

“The Court: Before we resume the taking of testimony there are 
two or three questions that I will dispose of that were submitted to 
the court sometime ago and which have been awaiting a Convenient 
opportunity for disposition. These questions arise upon |the proffer 
of certain depositions taken on behalf of the caveatees ip England 
and in this country, and some other testimony of kindred character. 

“These depositions are objected to on behalf of the caveator. In 
the first place, it is insisted that these objections come tdo late be¬ 
cause the depositions were taken under letters rogatory and no mo¬ 
tion having been filed to suppress the depositions, no adequate ob¬ 
jection having been made at the time the depositions were taken, 
that the caveator is now estopped from objecting to these depositions. 

“I have examined the question and 1 find that there is a very 
broad distinction between objections that are formal in their char¬ 
acter and objections that go to the competency of the testimony, in 
other words, to the substance of it. 

“In this case it is urged that the caveator is estopped ^ rom °b- 
jecting to the use of these depositions because the objection is an un- 
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timely one; in other words, that he consented to the taking of the 
testimony and that therefore it is too late now. 

“That loses sight entirely of the fact that the caveator had no dis¬ 
position or desire to make objection to this testimony, it being the 
theory of the caveator that the testimony of a physician was admis¬ 
sible; and it was not until after the court had passed upon the ques¬ 
tion and ruled in effect that any information coming to the physi¬ 
cian in his capacity as a physician, that is in his professional ca¬ 
pacity, he might not disclose without the consent of the patient. 

“The opinion then given went into very considerable detail and 
gave pretty full expression as to the views of the court. So that the 
ruling of the court in that respect was against the contention of the 
caveator, and in now objecting to the testimony they are simply 
yielding to the ruling of the court, whereas their original contention 
was that of the caveatees in this respect.” 

57 “The objection goes to the substance of the depositions, that 

they are not competent under our statute—it does not go to 
the form, but goes to the substance—that this testimony is not com¬ 
petent, for the simple reason that the depositions are the depositions 
of witnesses who under the statute are excluded; that the informa¬ 
tion coming to them came to them in their professional capacity 
while there existed between the witnesses and the patient the relation 
of physician and patient. 

“During the taking of the caveator’s testimony certain physicians 
who had attended the deceased were offered as witnesses. The cavea¬ 
tees, by their attorneys, then objected that a physician was prohibited 
from testifying, no matter what the nature of the illness may have 
been, and cited Mays vs. New Amsterdam Casualty Company, 40 
App. D. C. 249, 258, in support of that contention, as follows: 

“To hold that the nature of the particular illness; and not the 
relationship of physician and patient, is to determine the applica¬ 
bility of the provisions of Sec. 1073 is practically to emasculate it, 
and set up a rule dependent upon the views of the particular judge 
who presides at the trial." 

“This Court sustained the caveatees’ contention in that behalf, 
and held that the statute • prohibited a physician from testifying 
as to— 

“First. Any communication made bv the patient with reference 
to any ailment or disease or supposed ailment or disease; or 

“Second. Any knowledge obtained by personal examination of 
such patient.” 

“This ruling became the law of the case, and the caveator was re¬ 
stricted under it in the presentation of his evidence. 

“The caveatees now seek to have the Court reverse this ruling, and 
hold that the nature of a particular illness or disease may, and 
should, be inquired into in order to determine whether the infor¬ 
mation to be testified to by a physician is confidential in its nature. 

“After careful consideration, the Court has decided to adhere to 
its previous ruling, first, because the Court is satisfied with the cor- 






LEE HUTCHINS VS. WALTER S. HUTCHINS ET AL. 


49 


rectness of its previous ruling, as being in accord with Mays v. New 
Amsterdam Casualty Company, 40 App. D. C. 249; and second, the 
Court considers the previous ruling to be the law of this case, in view 
of the fact that the caveator was restricted by it; and, since such re¬ 
striction was imposed at the instance and insistence of the caveatees, 
they are clearly estopped to question the correctness of the jruling as 
constituting the law of the case.” 

And respecting the claim of caveatees, that they are the legal 
representatives contemplated by Sec. 1073 of the Code of laiw for the 
District of Columbia, the Court ruled that the caveatees arej not such 
and accordingly could not waive the privilege, by that section con¬ 
templated. i 

And the Court so having rendered its opinion, counsel for cavea¬ 
tees requested that so far as the ruling of the Court was concerned, it 
be postponed until the completion of the examination of the witness 
then on the stand, in order that counsel for caveatees might 
58 in regular form tender the depositions, and also the testimony 
of Dr. Butler, and formally reserve their exceptions at the 
proper time. 

Whereupon the following took place: j 

The Court: Yes. 

Mr. Perry: That is understood. 

The Court: Very well. ! 

Mr. Perry: We will offer these depositions when we gej through 
with this witness and put these doctors on the stand. Then your 
Honor can rule on them and we will take our exceptions. 

The Court: I ruled at this time because I was requested to do so 
by counsel. 

“ Mr. Perry: I do not understand that your Honor has ruled. You 
have given your opinion. I ask you to reserve your ruling. 

The Court: I recognize the distinction, certainly. ButTl handed 
down the opinion this morning at the request of counsel. 

Mr. Perry: Yes, sir; we understand that. 

Mr. Hogan: I understood that Mr. Perry wanted the ruling to-day 
and specifically asked for it. 

Mr. Perry: So I did, for the opinion. I now ask your Honor to 
reserve your ruling. 

The Court: The ruling will be in accordance with the opinion, 
of course. 

Mr. Perry: I cannot put this witness off the stand and get two 
doctors here- 

Mr. Hogan: You have made your tender; it is in the record. 

Mr. Perry: I understand what my position is, and I anj going to 
preserve it according to the legal rule. I cannot make an objection 
and reserve an exception at large. I have to have a witness on the 
stand to do it. 

Thereafter, on March 28, 1915, after the conclusion of the redirect 
examination of the witness, Walter S. Hutchines, the following oc¬ 
curred : 

4—3282a 








r>0 LEE HUT CHIN'S VS. WALTER S. HUTCHINS ET AL. 

Mr. Thomas: May it please your Honor, I desire to offer the dep¬ 
osition of Dr. Rizien Russell, taken on letters rogatory, first. I 
understand your. Honor has ruled on that. 

The Court: Yes; the proffer lias already been made. 

Mr. Perrv: But we have got to make the record. 

The Court: I understand, Mr. Perry. 

Mr. Thomas: Your Honor has decided that it is not admissible. 

The Court: Yes; the deposition has already been proffered, and 
at the request of- 

Mr. Perry: It has not been formally offered, your Honor. It was 
only offered for the purposes of argument. 

The Court : Yes. I said the evidence was proffered so as to pre¬ 
sent the questions involved to the court. Then later the court, at 
the request of counsel, passed upon the questions involved relating 
to the admissibility of the testimony. The court ruled that they 
were not admissible. Now, you want to bring it into the record in a 
more formal way. 

59 Mr. Perry: The caveatees offer the deposition of Dr. Rizien 

Russell, of London, England, taken upon letters rogatory, and 
they insist that the same is competent not only as to matters gen¬ 
erally within the knowledge of the physician, but also as to con¬ 
fidential matters, by reason of the fact that it is offered bv the 
caveatees in the case. 

The Court: Is there objection to that? 

Mr. Hogan: There is. The objection is already on the record, 
and all the grounds therefor. 

The Court: The objection has already been sustained, and an ex¬ 
ception will be noted. 

Mr. Perry: An exception is noted for the reasons that have been 
stated in detail in the argument. 

The Court: Yes. 

Mr. Perry: Now, I offer the same deposition of Dr. Rizien Russell, 
taken upon letters rogatory, as to matters that are not confidential. 

Mr. Johnson: As to what matters? 

Mr. Perry: As to matters stated in the deposition. 

Mr. Johnson: Very well. 

Mr. Perry: We will read it. "V 

Mr. Johnson: No; you cannot read it. 

Mr. Perrv: We will call the attention of the court to it, then. 

The Court: The jury might as well be excused, I suppose. 

Mr. Thomas: Yes, your Honor. 

Mr. Perry: Until when? 

The Court: Until the usual hour. There is no reason why the 
jury should sit here while this matter is being discussed. 

Mr. Perry: None in the world. 

The Court: Gentlemen of the Jury, you may be excused until a 
quarter past one. 

(The jury were thereupon excused until 1.15 o’clock p. m.) 

Mr. Perry: Gentlemen, this occurs to me, Dr. White says he has 
these engagements, and I do not want to interfere with them. If we 
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are going into this matter, it will take considerable time, if we have 
to pick out these relevant parts, and I suggest that we postpone this 
until after Dr. White shall have been discharged. 

Mr. Hogan: Agreed: 

Mr. Perry: Does that suit you, Mr. Thomas? 

Mr. Thomas: That suits me. There is one special thing I want to 
call attention to about the next deposition, that of Dr. Crouch. 

Mr Hogan: If you are going to offer parts of the deposition, you 
and I might agree on them, Mr. Thomas. 

Mr. Thomas. Very well. 

i 

Whereupon, in connection with the offer of the said deposition, ill 
was contended by caveatees that the objection to the admissibility of 
the same had been waived by caveator, by the fact that in tjhe course 
of taking the deposition of Emily Read, the nurse who was in at¬ 
tendance upon testator while he was under the professional treat¬ 
ment of Dr. Crouch, caveator propounded to the said witness, Emily 
Read, the following cross-interrogatory, namely, “Did you re- 
60 ceive any information or instruction from Dr. Herbert Chal- 
lice Crouch, at St. Michael’s, Ascot, with reference to Stilson 
Hutchins, in Stilson Hutchins’ presence? If yes, set forth' the same 
fully in your answer.” And that the said witness had answered as 
follows: “He told Mr. Hutchins what he suffered from, and that he 
w ished me to give him some massages, be kind to him, and look after 
him generally.” 

Wherefore, caveatees claimed that the caveator was estopped to ob¬ 
ject, and had waived objection, to the deposition of Dr. Crouch, and 
that the mouth of the doctor had thereby been unsealed, and that as 
the deposition of the nurse, Miss Read, including her cross-exam¬ 
ination, as aforesaid, had been read to the jury, as in fact it had been 
caveator could not now be heard to make the objection now relied 
upon. 

But the court sustained the objection of the caveator, as aforesaid, 
and caveatees duly excepted to the action of the court. 

And thereafter on March 26, 1915, the following occurred in the 
presence of the court among Messrs. Perry, Merillat and Thomas of 
counsel for caveatees and Mr. Hogan of counsel for caveator, namely: 

“Mr. Perry: Now, Gentlemen, speaking of the letters rogatory, I 
referred only to the two doctors. Dr. Rizien Russell and Dr. Crouch. 
You recollect there is also the testimony of Dr. Stanton and also of 
Dr. Butler, who was on the stand, the oculist. 

Mr. Hogan: Yes; but his testimony has all been offered. 

Mr. Perry: I do not think it has. I want to get the record in 
shape with respect to all of them—those four. 

Mr. Hogan: All right, I thought you had your record in shape. 

Mr. Merillat: Then there is this further agreement, Mr. Hogan, 
that Mr. John C. Heald, who is under subpoena, would testify that in 
the summer and autumn of 1910 he was sick and not at the office of 
Worthington, Heald and Frailey. 

Mr. Hogan: That is right. 
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Mr. Thomas: Covering the period testified to by Mr. Mills. 

Mr. Hogan: He was not there at any time beginning with the 
summer and going up to the end of 1910. That is right. He was 
not there. Neither was I. 

Mr. Perry : I think that is our case, vour Honor, with the reser- 
vation we have made for Monday morning. 

And the Justice settling this, the caveatees’ bill of exceptions, being 
requested to certify the foregoing as showing that the caveator’s duly 
excepted to the action of the court in sustaining caveator's objection 
to the admission of the said deposition of Dr. Stanton, and being of 
opinion that the record of the trial does not show that the said dep¬ 
osition of Dr. Stanton was formally offered in evidence and rejected 
by the court, or that exception was taken to its supposed exclusion, 
yet in order that the Court of Appeals may pass upon the question 
whether the record does disclose such action, ruling and exception, 
certifies that the record does disclose the foregoing. 

In and by the said deposition of Dr. Stanton, he deposed and 
testified in substance, as follows: 

61 On direct examination : 

He is sixty-five years of age, and by profession a physician and 
surgeon; has been in general practice since 1873; met testator in the 
summer of 1910, at New London, Connecticut; was asked to visit 
testator professionally by his wife, Mrs. Rose Hutchins, and paid him 
four visits, namely, on June 4, 19, and 25, and on August 21; there 
was a nurse in attendance upon testator, during these visits, which 
would last about fifteen or twenty minutes; had conversation with 
testator on general subjects and general topics of interest at that time. 

The talk of testator was intelligent, he seemed to be in a fair 
physical condition for a man who had suffered a stroke of paralysis; 
never examined testator as to his mental condition; but judged from 
his conversation, he seemed to be mentally competent, and witness 
saw nothing to indicate that the paralytic stroke had affected the 
mind of the testator, who. from witness's observation and conversa¬ 
tion with him was, in the opinion of witness, of sound and disposing 
mind, and capable of executing a valid deed or contract; witness’s 
treatment of testator did not amount to much, gave him something 
for his bowels and appetite. 

On Cross-Examination: Witness had no acquaintance with testator 

prior to the first visit, as testified; his visits to testator were always in 

the dav time. 

%) 

William Kennedy Butler, a witness in behalf of caveatees, testi¬ 
fied that he is a physician, practicing as an eye, ear and throat 
specialist. Testator called to see witness October 10, 1910, with a 
male attendant; witness examined testator’s eyes; he seemed rather 
feeble physically, but could walk around and help himself, did not 
require any assistance in walking on a level; witness noticed no signs 
of infirmity in testator other than his gait; upon testator’s arrival at 
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witness’s office he sat down to have his eyes examined; witness had in 
his office a chart of test letters to determine the acuity of visioja; wit¬ 
ness directed the attention of testator to this chart and asked what he 
could see. Witness was then asked. 

“What did you say to him?” to which question counsel for caveator 
objected, upon the ground that the same called for confidential com¬ 
munications from patient to physician. 

Thereupon caveatees offered to prove by the witness as follows: 
Witness asked testator what letters upon said chart he could see, and 
tested him with glasses to determine if he could see; testator read the 
letters that he could see, and witness then put a glass on testaljor and 
asked him if his sight was improved, and what letters he could see 
with the aid of this glass, which he told witness; witness then put 
other glasses on testator and continued to ask him similar questions 
with regard to his improved vision, which were replied to by testator 
and witness finally ascertained the correct glass, and put on a correct 
lens to bring up testator’s vision. Witness tested each eye separately, 
and also tested the muscle balance of the eyes, and made other tests 
respecting testator’s vision; when witness asked testator questions he 
seemed to follow perfectly and gave very technical ahswers, 
62 witness was perfectly satisfied that testator was answering his 
questions correctly; testator again called upon witness pro¬ 
fessionally October 21, 1910, to have his throat treated; witness no¬ 
ticed no physical change in testator, who walked in the office alone 
unassisted, but had a male attendant with him, told witness hi^ throat 
was hurting him; witness formed no opinion at that time as to the 
soundness or unsoundness of mind of testator, but took it for granted 
that he was sound; his mind was all right as far as witness codld tell. 

But the court sustained caveator's objection, and rejected the said 
offer of proof, to which rulings counsel for caveatees duly excepted. 

Thereupon to sustain, on their part, the issue of the testamentary 
capacity of testator, caveatees offered to read to the jury the deposi¬ 
tion of Dr. Rizien-Russell, of London, England, wherein and 
whereby he deposed, among other things, to the following facts: 

On June 29. 1909, at Nutley House, a nursing home, in London, 
England, testator became a patient of his; during the time testator 
was his patient, namely, from June 29 to July o, 1909, he observed 
testator’s condition; testator’s conduct, behavior and mentjil con¬ 
dition were normal; from his personal knowledge of testator! as de¬ 
tailed by him, witness, he formed the opinion that testator!was of 
sound mind and fully capable of executing any deed or ljnaking 
any contract, and that none of the disorders, ailments or defects in 
:-. health of testator affected his mind. 

But caveator objected to the reading of said deposition to the jury, 
upon the' ground that the same was incompetent under sectioln 1073 
of theCode of Law for theDistrict ofColumbia, and the court sustained 
said objection, holding that the said section, in the absence' of the 
consent thereby provided, prohibits a physician from testifying as to, 
first, anv communication made by the patient with reference! to any 
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ailment, or disease, or supposed ailment, or disease, or, second, any 
knowledge obtained by personal examination of such patient. 

The court saying : 

“During the taking of the caveator's testimony certain physicians 
who had attended the deceased were offered as witnesses. The cave¬ 
atees, by their attorneys, then objected that a physician was pro¬ 
hibited from testifying, no matter what the nature of the illness may 
have been. This court sustained the caveatees' contention in that 
behalf and held that the statute prohibited a physician from testify¬ 
ing as to 

“First, any communication made by the patient with reference to 
any ailment or disease, or supposed ailment or disease; or 

“Second, any knowledge obtained by personal examination of such 
patient. 

“This ruling became the law of the case, and the caveator was 
restricted under it in the presentation of his evidence. 

The court considers the previous ruling to be the law of this case, 
in view of the fact that the caveator was restricted by it; and, since 
such restriction was imposed at the instance and insistence of 
63 the caveatees, they are clearly estopped to question the correct¬ 
ness of the ruling as constituting the law of the case/' 

To which ruling caveatees duly excepted. 

Thereupon caveatees further offered to read to the jury the deposi¬ 
tion of Dr. Herbert Chalice Crouch, as follows: 

Interrogatories to be Propounded in Behalf of the Caveatees to Dr. 

Herbert Chalice Crouch of St. Michaels, Ascot, Burks, England. 


Interrogatory 1: State your name, age, residence and profession. 

1. My name is as above, my age is forty-four, my address and pro¬ 
fession are as above. 


Interrogatory 2: If you shall have stated in answer to the pre¬ 
ceding interrogatory that you are a physician, state when and where 
you graduated as such; how long and in what places you have been 
engaged in the practice of your profession, and generally what pro¬ 
fessional experience you have had? 

2. I am a member of the College of Surgeons, London, and of the 
College of Physicians, England. I graduated in 1S95. I have been 
engaged nineteen years in practice in London and Ascot. I have 
held resident appointments at St. Thomas' Hospital in London, the 
Royal Orthopedic Hospital in London, the London Lick Hospital 
and theEvelina Hospital. I have also been in the visiting staff of 
St. Thomas' Hospital, London, and the French Hospital, London, 
and the Samaritan Free Hospital, London. 


Interrogatory 3: State whether or not you have adopted any spe¬ 
cialty in your profession .and. if so. what, and for how long a period? 

3. 1 am a specialist in nervous diseases and have so practiced about 
eleven years. 
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Interrogatory 4: State what experience, if any, you have had in 
the observation, care and treatment of patients afflicted with' nervous 
or mental diseases? 

4. I refer to my answer to the third interrogatory. I practiced as 
a specialist in nervous diseases in Wilbeck Street from' 1900 |to 1906, 
and then I started my sanitarium at Ascot where I still am.! I gen¬ 
erally have under my charge about 14 in patients at Ascot. I have 
another Sanitarium at Chobhan in which there are 10 patients at a 
time. 

Interrogatory 5: State whether or not in the summer of l|909 you 
personally conducted or were in charge of a sanitarium oi" similar 
institution, and, if so, at what place? 

5. Yes, at St. Michaels, Ascot. 

Interrogatory 6: Did you at any time in the summer of 1909, have 
under your professional care the late Mr. Stilson Hutchins of the 
City of Washington, District of Columbia, United States of America? 

6. Yes. 

Interrogatory 7: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state when and where and under ifrhat cir¬ 
cumstances the said Stilson Hutchins was first seen by you, ajnd when 
and where he first became your patient ? 

64 7. He was first seen by me two or three days before July 5, 

1909, at St. Michaels, Ascot. On that date he came to .see 
the home with his wife. I arranged to take him in as a patient, and 
he came on July 5th, 1909. 

Interrogatory 8: State as nearly as you can the date when he first 
became your patient and also the date when he ceased to be such 
patient? 

8. On July 5th, 1909. He ceased to be my patient about six weeks 
later. 

Interrogatory 9: Did he or not remain constantly under your pro¬ 
fessional care during the period between said dates? 

9. Yes, sir. 

Interrogatory 10: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not between the said dates he 
was an inmate of said institution? 

10. Yes. 

Interrogatory 11: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not while he wasj such in¬ 
mate you had frequent occasions of observing his physical and men¬ 
tal condition? 

11.. Yes. 

Interrogatory 12: If you shall have answered the preceding inter- 
rogatorv affirmativelv state whether or not vou saw him dailv? 

12. Yes. 

Interrogatory 13: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state whether or not you saw him on some 
occasions several times a day? 

13. Yes. 

Interrogatory 14State whether or not when you saw him on these 
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occasions you conversed with him, and whether or not you heard con¬ 
versations between him and third persons in your presence? 

14. Yes to both questions. 

Interrogatory 15: State what his apparent age was and what his 
bodily physique was? 

15. About 70. He was a man of fine build suffering from a cer¬ 
tain amount of paresis or muscular weakness. 

Interrogatory 16: State whether or not during the period he was 
your patient you had opportunities of observing his mental condi¬ 
tion? 

16. Yes. 

Interrogatory 17: If you shall have testified that you conversed 
with Stilson Hutchins on any of the foregoing occasions when you 
saw him or that he conversed with other persons in your presence, 
state whether or not those conversations were such as to enable you 
to form an opinion with respect to his mental condition at the said 
time? 

17. Yes. 

Interrogatory 18: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state what was your opinion with respect to 
said mental condition as disclosed bv his utterances and be- 
65 havior during the said conversations, or any of them, and 
upon what you based that opinion? 

18. His mental condition was perfectly normal. I based my opin¬ 
ion on his utterances and behavior during the conversations. 

Interrogators 19: State how manv of such conversations there 
were; when and where they occurred, and who were the third per¬ 
sons present, if any? 

IS. There were several on every dav he was at St. Michaels. Thev 
occurred at St. Michaels or when driving in a motor. Sometimes we 
were alone at other times his wife was present or Dr. Rizien-Russell 
or nurse Gibson, or Stone, a gard-ner. 

Interrogatory 20: State whether or not from your personal knowl¬ 
edge of Stilson Hutchins hereinbefore detailed you formed any opin¬ 
ion as to the mental condition of the said Stilson Hutchins during 
the period mentioned and as to his ability to make a valid deed or 
contract? 

20. Yes. 

Interrogatory 21: State whether or not from your personal knowl¬ 
edge of Stilson Hutchins hereinbefore detailed you formed any opin¬ 
ion as to the mental condition of the said Stilson Hutchins during the 
period mentioned and as to his abilitv to transact business? 

21. Yes. 

Interrogatory 22: If you shall have answered the last two preced¬ 
ing interrogatories affirmatively, state what that opinion is in each 
case? 

22. I formed the opinion that he was able to make a valid deed or 
contract and to transact business. His mental condition was normal. 

Interrogatory 23: Slate in detail every fact, whether in the de¬ 
meanor, behavior or the conversations of Stilson Hutchins, upon 
which you base this opinion. 
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23. He discussed a great number of subjects, political and social 

with much ability, acumen and facility of expression and he showed 
in his dealings with me a thorough grasp of business transactions. 
His demeanor was that of a normal man with intense powers of con¬ 
centration and energy. j 

Interrogatory 24: During the time that he was under your ob¬ 
servation, what, if anything did you notice with respect to tjhe quality 
of his memory? 

24. His memory was good for both recent and past events. 
Interrogatory 25: What, if anything did you notice during this 

period of your observation with respect to his capacity to attend to 
business? 

25. I refer to my answer to the 23rd interrogatory. 

Interrogatory 26: During this period what, if any, conversations 

did you have with him with respect to matters of general interest, 
whether relating to occurrences of the day, the news of the public 
press, politics, business, or other matters? j 

26. We discussed American politics, the practice of lobbying, the 
growth of democracy, the use of wealth, the Irish question, garden¬ 
ing, sport, woman’s extravagance in dress. 

66 Interrogatory 27. State whether or not in any of these con¬ 

versations Stilson Hutchins discussed with you his business 
affairs at home, and, if so, state the substance of what he said. 

27. He told me he was extremely anxious to get well to have an¬ 
other deal with a man by whom he had been worsted. He told me 
he did not spend his income and that he was quite surd that there 
would be a lot of quarrelling after his death. 

Interrogatory 28: From these conversations did you dr not form 
any opinion with respect to his mental condition and memory, and 
more specially with respect to his ability to understand the questions 
which you were discussing and to express himself intelligently, or 
otherwise, with respect thereto and what was that opinioq ? 

28. Yes, I refer to my answer to the 23rd interrogatory. 
Interrogatory 29: State in detail the nature and substance of so 

much of such conversations as were the basis of your opinion as to his 
mental condition or his capacity to attend to business? 

29. I refer- to my answer to the 23rd and 26th interrogatories. 
Interrogatory 30: Did or not, Mr. Stilson Hutchins, while he was 

under vour care, seem to understand his condition? 

30. Yes. 

Interrogatory 31: If you shall have answered the preceding inter¬ 
rogatory affirmatively, state upon what facts you base thpt answer. 

31. He was aware that he had a very high blood pressjure equal to 
220 MM. of mercury and that he was liable at any moipent to have 
a stroke which would terminate his life. He therefor^ avoided as 
far as possible anything that would in the least excite hirq. 

Interrogatory 32: State whether or not Mrs. Stilson Hutchins was 
with her husband during his stay at your institution. 

32. She was there for the whole period except the finaj week. 
Interrogatory 33: If you shall have answered the preceding inter- 
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rogatory affirmatively, state whether or not her presence exercised a 
soothing or an exciting effect upon him. 

33. Her presence had a bad effect upon him. It used to make him 
excited and irritable. 

Interrogatory 34: Did you or not suggest to Mrs. Rose Keeling 
Hutchins to engage a nurse especially for the insane when Stilson 
Hutchins was about to return to Paris? 

34. No, I recommended a nurse, Emily Read, who is not a nurse 
I should recommend for an insane person. 

Interrogatory 35: Did you or not tell Mrs. Rose Keeling Hutchins, 
or do you personally know of any doctor at your sanitarium telling 
Mrs. Rose Keeling Hutchins, that Stilson Hutchins should have a 
man nurse as he was likely to be violent at any time and that it was 
unsafe to travel with.him in the condition in which he was? 

35. No. 

Interrogatory 36: You may state whether or not at any time dur¬ 
ing which Stilson Hutchins was at your sanitarium, or at his leaving 
your sanitarium, he was in such a condition that he should have had 
a man nurse, or that he was likely to be violent at any time, 
67 or that it was unsafe for his wife, or any one else, to travel 
with him in the condition in which he was? 

36. I answer No to all the questions in this interrogatory. 

Interrogatory 37: Do you know, or can you set forth, any other 

matter or thing (which may be a benefit or advantage to the parties 
at issue in this case, or any of them, or that may be material to the 
subject of this your examination, the matters in question in this case. 

If yea, set forth the same fully and at large in your answer. 

37. No, there is nothing 1 wish to add to the above answers. 


Cross-Interrogatories in Behalf of the Caveator to be Propounded to 

Dr. Herbert Chalice Crouch. 

Cross Interrogatory 1: State the maladies from which Stilson 
Hutchins was suffering when he came under your professional treat¬ 
ment. 

1. He was suffering from calcification of his arteries which re¬ 
sulted in extremely high blood pressure and a certain amount of in¬ 
somnia which however was easily controlled by a small amount of 
drug called medinal. 

He had a slight amount of albumen and sugar in his urin but not 
enough to be of any clinical importance. He also suffered from a 
certain amount of muscular weakness and occasionally when tired 
from a little thickness in his speech. 

Cross Interrogatory 2: What information had you as to his past 
ailments and what, if any, indications did you observe of such past 
ailments? 

2. I was informed that he had had two attacks of apoplexy which 
would account for the muscular weakness mentioned above, and 
also, for the thickness of speech. There were no other indications 
of such past ailments. 
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Cross Interrogatory 3: Did you ascertain that he had been twice 
stricken with paralysis before he came under your care? jlf yes, did 
you observe any conditions resulting from those attacks. I 

3. Yes, I ascertained from my examination that there had been 
one past stroke of paralysis and I was informed that there had been 
two. The conditions referred to here are mentioned in ^he answer 
to the 2nd interrogatory. 

Cross Interrogatory 4: Was he not to some extent affected by this 
previous paralysis while under your care? If yes, please state to 
what extent. 

4. Yes. He could not walk for more than 100 vards at a time 

4 / 

without fatigue but he could get up and down stairs slowly, latterly 
without assistance. He could get in and out of a bath with merely 
a hand to steady him. 

He had some weakness of his tongue which affected Ibis speech 
when he got tired and more markedly when he got excitecjl. 

Cross Interrogatory 5: Did not a part of your plan ofj treatment 
of him embrace the requirement of complete rest, freedom 
6S from anxieties or excitement of any kind, and from attend¬ 
ing to matters of business? 

5. Yes. 

Cross Interrogatory 6: Was he not suffering from a malady com¬ 
monly called “High Blood Pressure?” If yes, please explain its 
nature? 

6. Yes. I refer to my answer to the first cross interrogatory. 
This kind of high blood pressure is due to changes in the walls of 
the arteries. 

Cross Interrogatory 7: Was he not aware of this condition and did 
he not express to you the fear of excitement or anger or [anxiety on 
his part because it would increase this blood pressure anji bring on 
another stroke of apoplexy or paralysis? 

7. The answer is yes to these questions. 

Cross Interrogatory 8: While under your care, did he] make any 
complaints of the extravagance of his wife? If yes, please state what 
those complaints were and what knowledge you have of the facts 
on which based. , 

8. Yes. He complained of his wife’s waste of money, her ex¬ 
travagance in dress, as an instance of which he gave the expense of 
her night dresses, the cost of one which he said would pay for his 
dress for a year. 

He also spoke of the unnecessary way in which she kept up an 
apartment in Paris and her general disregard of all pecuniary con¬ 
siderations. I saw the night dresses which appeared to be made of 
lace and were very beautiful. She dressed in a way which led one to 
think she was a woman of considerable means. 

Cross Interrogatory 9: Is it not a fact that after interviews with 
his wife he would be in a state of excitement and partially controlled 
anger. 

9. Yes, this was often the case. 

Cross Interrogatory 10: Is it not a fact that in consequence of 
these'conditions you advised him to let his wife go to Paris and that 
he s'.ay there alone, to which he agreed. 
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10. I advised him that he should let her go to Paris and that he 
should stay with me. He agreed to do this. 

Cross Interrogatory 11: Is it not a fact that lie subsequently saw 
his wife and then told vou in substance that she must stav because 
if he started another argument with her he would have another at¬ 
tack of apoplexv ? 

11. Yes. 

Cross Interrogatory 12: Is it not a fact that you told his wife she 
must go because she had interfered with the nurse carrying out an 
order concerning his diet? 

12. Yes, this was about a fortnight-after the conversation men¬ 
tioned in the 11th cross interrogatory. 

Cross Interrogatory 13: Did she not reply that if she left she 
would take him away, and did she not then go to him and talk to 
him about it? 

13. Yes, and she then went to him but I was not present at the 
first part of their interview. She did talk to him about it when I 

was there. 

69 Cross Interrogatory 14: Is it not a fact that after this inter¬ 

view between Stilson Hutchins and his wife, he asked you in 
her presence to arrange some compromise, and did he not say, in 
her presence, in substance that he knew that he would die if there 
were anv more rows; that he wished to stav there, but his wife in- 
sisted on his going if she left and that his chances of recovery were 
being gravely jeopardized? 

14. The answer is yes to all the questions. 

Cross Interrogatory 15: Please state what arrangement was made 
among the three of you, namely, Stilson Hutchins, his wife and 
Yourself, as to her leaving and what was said by him or anv of vou 
in his presence. 

15. I refused to let his wife stay under any condition. She re¬ 
torted that if she left she would take her husband with her. He 
begged of her to go so as to give him a chance of going on with 
his treatment; that she ought to see that he was getting very rattled 
and that he would probably have another stroke if she did not give 
way and agree. She replied that she was not going to be turned out 
because I chose to coddle my nurses and that the nurse was not 
looking after him properly, he said that lie was quite happy with the 
nurse and asked me to suggest a compromise by which his wife’s 
face might be saved and the staff not find out that she had been 
turned out because of her interference with the nurse. I then said 
that she could stay for two nights more and he could follow her in 
a week and that at lunch the next day she could publicly ask me 
whether it would be safe for her to leave her husband as she wished 
to go to Paris, to this I was to agree with a proper amount of regret. 
This plan was carried out, she left two days afterward, and he left a 
week after she did in charge of nurse Read. 

Cross Interrogatory 16: Did not Mrs. Hutchins arrange and at¬ 
tend to all the money transactions involved in his and her stay there 
except the final payment? 

16. Yes, sir. 
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Redirect Interrogatories in Behalf of the Caveatees to be Propounded 

to Dr. Herbert Challice Crouch. 

i 

Re-Direct Interrogatory 1: If you shall have stated irk answer to 
the first Cross Interrogatory that Stilson Hutchins had bertain dis¬ 
orders or ailments or defects in health during the time that you at¬ 
tended him, state whether or not any of said disorders or ailments 
or defects in health affected his mind, and, if so, to whatiextent? 

1. No. 

Re-Direct Interrogatory 2: The caveatees object to ^o much of 
Cross Interrogatory number two as calls for hearsay information with 
respect to the past ailments of Stilson Hutchins and give notice that 
they will move to strike out the answer to so much of said Cross 
Interrogatory as refers to said information. As a Re-Direct Inter¬ 
rogatory to so much of Cross Interrogatory number two as 
70 calls for testimony of the witness as to the indications that he 
observed of past ailments, the caveatees request that the wit¬ 
ness will state whether he saw any indications of such p}ast ailments 
that in any wise affected the mental capacity of the said Stilson 
Hutchins or his ability to transact business or to make i valid deed, 
will or contract. 

2. No. 

Re-Direct Interrogatory 3: To so much of Cross Interrogatory 
number three as asks whether or not the witness ascertained that 
Stilson Hutchins had been twice stricken with paralysis before he 
came under his care, the caveatees object on the ground that it calls 
for hearsay information. With respect to so much of Cross Inter- 
l'ogatorv number three as asks if the witness observed any conditions 
in Stilson Hutchins resulting from any previous attacks of paralysis, 
the caveatees ask the witness to state whether or not such conditions 
in anv wise affected the mental integrity of the said Stilkm Hutchins 
or incapacitated him from attending to business or executing a valid 
will, deed or contract. 

3. No. • ' 

Re-Direct Interrogatory 4: If you shall have answered Cross 
interrogatory number four affirmatively, then state whether or not 
the said Stilson Hutchins, while under your care, w^s affected bv 
any previous attack of paralysis as to his mental condition or his 
ability to attend to business or to execute a valid will, deed or con- 
tract. 

4 No. j 

Re-Direct Interrogatory 5: If you should have answered Cross 
Interrogatory number five affirmatively, state upon what said advice 
was based, and whether or not you considered that the condition of 
Stilson Hutchins which required said advice was temporary or per¬ 
manent, and if you shall say that it was permanent, state whether or 
not it would be subject to fluctuations, and also whether or not it 
would so affect the patient mentally as to disable hjm from com¬ 
petently attending to business or from making a valid deed, contract 
or will. 
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5. The advice to rest was in order to improve the functional nerv¬ 
ous disturbances as shown by his insomnia and restlessness. This 
functional disturbance was a temporary condition liable to fluctua¬ 
tions, but the calcification of the arteries was a permanent condition. 
None of these conditions would so affect the patient’s mental con¬ 
dition. 

Re-Direct Interrogatory 6: If you shall have answered in re¬ 
sponse to Cross Interrogatory number six that Stilson Hutchins was 
suffering from a physical ailment commonly called “High Blood 
pressure” during all the time you attended him, state to what extent 
the said “High Blood Pressure” affected his mental and physical 
condition. 

6. The form of high blood pressure from which he suffered has 
never in my experience caused any mental deterioration, though 
there are other forms which have that result. The effect on his 

physical condition was to impair his physical activities. 

71 7. The caveatees do not propound any re-direct interrog¬ 

atory in reply to cross interrogatory number seven. 

8-9-10-11-12-13-14-15 and 16. Caveatees object to Cross Inter¬ 
rogatories numbers eight, nine, ten, eleven, twelve, thirteen, fourteen, 
fifteen and sixteen, on the ground that the same are, and each of 
them, irrelevant to the question of the sanity or insanity of Stilson 
Hutchins at the time alluded to and counsel for the caveatees give 
notice that they will move to strike out any answers thereto. 

Said offer was made by caveatees upon the ground that the state¬ 
ments contained in said depositions were admissible because the same 
were offered by caveatees, who could waive the Statutory inhibition 
<s to confidential communications to a physician, and wore also 
offered as to all matters, not confidential and not within the inhibi¬ 
tion of said Statute. 

To the reading of which deposition to the jury caveator objected, 
upon the grqunds aforesaid as hereinbefore appearing. 

Thereafter the caveator proceeded with his testimony in rebuttal, 
and the court adjourned until March 29, 1915. 

The trial was not resumed until April 19, 1915, when the caveator 
completed his testimony in rebuttal and announced his case closed. 
Thereafter, by consent of counsel for caveator and caveatees the said 
deposition of Dr. Crouch was read to the jury, except so much thereof 
as is contained in the questions and answers on direct examination 
numbered 3, 4, 9, 10, 11, 15, 16, 17, 18, 20, 21, 22, 24. and 25,’ 
and in tjhe first seven cross interrogatories, and the answers thereto’ 
and in all the re-direct interrogatories and answers thereto, which 
excepted portions of the said deposition not read to the jury it was 
agreed by counsel come within the character of things that the 
witness learned as physician from a patient. 

Upon objection by caveator, as aforesaid, the court refused to 
permit the said excepted portions to be read to the jury, on the same 
grounds as stated by the court in refusing to admit the deposition of 
Dr. Rizien-Russell, to which action of the court caveatees duly 
excepted. 
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Thereupon, on the said 19th day of April, 1915, the following 
occurred: 

“Mr. Perry: First, I offer the deposition of Dr. Rizien Russell 
taken in this case under letters rogatory. I offer that first!as a whole, 

Mr. Hogan: That has been offered and ruled out. The record 
so shows, and it has been argued. 

The Court: I think so. 


Mr. Perry: T want to offer it on the ground, first, that the whole 
of it is competent ; secondly, on the ground that if the (whole of it 
is not competent, so much o. f it is competent as relates, 1 to matters 
that might have been cognizable by the doctor in other than a pro¬ 
fessional capacity, and 1 understand those parts have already been 
pointed out to your Honor; and, third, on the ground that even 
those parts of it which may be considered by the Court to be within 
the prohibition of our local statute as confidential comifiuTUcations, 
are nevertheless competent because the witness is offered by the 
executors. 

72 Now, if the court rules out all of it, I want jto note my 

exception. 

The Court: The first and last otters are objected to, as I (understand. 

Mr. Hogan: Yes. 

Mr Johnson: We claim your Honor has passed on it sill. 

The Court: I know, but not on the last. The objection! is sustained 
and an exception is noted. 

Mr. Perry: 1 note an exception upon the grounds stated a moment 
ago in what I have said to the court. 

Second, we offer the deposition of Doctor Herbert Challice 
Crouch, Dr. liizien Russell, being an Englishman, and! Dr. Crouch 
being also an Englishman. 

First, we offer this as a whole on the ground that it ijs competent, 
because that part that has been indicated to your Honor relates to 
matters that are cognizable by the doctor independently of his pro¬ 
fessional employment, and is therefore not confidential. I under¬ 
stand some of the questions and answers have been agreed upon by 
counsel. 

Mr. Hogan: In Doctor Crouch's deposition, yes. 

Mr. Perry: Of course, if that be the case, I have obviously no ob¬ 
jection to make to the reading of them, as we offer them j but I claim, 
secondly, that those parts of the deposition of Dr. Croffch that have 
been submitted to your Honor and read by your Honor which may come 
within the inhibition of the statute and may be regarded as confi¬ 
dential, are nevertheless competent, because they are offered by the 
caveatees, the executors under this alleged will. 

The Court: The same ruling applies. 

Mr. Perry: An exception is noted for the reason stateji. I will ask 
Mr. Merillat to read- 

Mr. Hogan: Will you pardon me a moment? 

Mr. Perry: Certainly. 

Mr. Hogan: The record should state that counsel for jthe respective 
parties, during the recess of court, agreed, with the- exception of the 
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two or three questions which the record shows have been brought to 
your Honor's attention, that certain things come within the char¬ 
acter of confidential communications, and certain others do not. 

Mr. Merillat: No; we have agreed that they come within the court's 
ruling. We have not agreed that they come within the inhibition of 
the statute. 

Mr. Hogan: I did not say that. I said we have agreed they come 
within the character of things that the witness learned as a physician 
from a patient. 

Mr. Merillat: Yes; we agree on that. You did not quite state 
that. 

William C. Taylor, Deputy Register of Wills of the District of 
Columbia, was called as a witness by the caveator on November 24, 
1914, and testified, on direct examination as follows: 

I am personally familiar with a paper purporting to be a will of 
Stilson Hutchins, dated October 26, 1910. (Whereupon the Clerk, 
being asked to produce that paper, he did so and it was shown to 
witness who further testified as follows:) 

I secured this paper from the Washington Loan and Trust 
73 Company, corner of Ninth and F Streets; it has been in the 
custody of the Register of Wills since that time, I brought it 
into the court house and filed it in the Register of Wills office. Mr. 
Lemon, the clerk of this court, called for the will this morning, that 
is how it got into his custody. 

On cross-examination he testified: 

When I secured the custody of that paper it was in a private vault 
in the Washington Loan and Trust Company, a vault of the Com¬ 
pany. not the private vault of a depositor; not in a safe deposit box. 
Mr. Eichelberger took me to the vault and handed me the will; he 
handed me a large package, which contained this will; this will I now 
have I found in an envelope; and there were other papers in that same 
envelope; that envelope is, I presume, in Mr. Lemon’s (the clerk's) 
possession. 

Whereupon the following took place: 

Mr. Perry (addressing the clerk) : Have you the whole envelope? 
The Clerk: Yes, sir. Mr. Perry: And have you the other papers? 
The Clerk: Yes, sir. Mr. Perry (to the witness): I will ask you to 
take from the clerk of the court the envelope that you found in this 
safe deposit vault and put in it such papers as you found in it. Mr. 
Perry (addressing the clerk): Will you hand that to the witness, 
please? Mr. Perry (to the Court) : I insist, your Honor, that this en¬ 
velope and its contents be turned over by Mr. Taylor to the Clerk of the 
Court. The Court: There is no objection to that. Mr. Perry: Now, 
for identification, in order that there be no question about it, I wish 
you would please mark these papers in some way, Mr. Taylor. 
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Whereupon the cross-examination of witness was resumed and he 
further testified as follows: 

I 

The envelope shown me marked “Will of Stilson Hutchins'’ and 
accompanying papers is the envelope to which I refer in!which all 
the other papers were contained to the best of my recollection; the 
paper which I have already produced here purporting to be the last 
will of Stilson Hutchins is one of the papers I found in therje. 

Thereupon, on objection of counsel for caveators to tpe further 
interrogation of the witness on this line the court ruled gs follows: 

! 

“The Court: The court must rule on this matter and might as well 
rule at this time as at any other time. Mr. Perry, I have already indi¬ 
cated, as 1 thought very clearly, that Mr. Taylor might ;pass these 
papers to the clerk under your request, indicating what papers he 
passed to him by the number he has already given them, or indicated 
or identified by whatever mark he has on them.” 

Whereupon the witness further testified: I have noted marks on the 
papers that would identify them to me; the mark I have put on a 
certain paper here is in Envelope marked Exhibit B.; Exhibit B. was 
in the large envelope; the next is “This paper found in Envelope 
marked Exhibit C. “next,” This will found in Envelope ibarked Ex¬ 
hibit B.,” “This will found in Envelope marked Exhibit C;” An 
Envelope marked “Exhibit B;” an Envelope marked “Exhibit A.” 
“This will found in Envelope marked Exhibit A.” Referring to the 
phrase “This paper,” I can only distinguish the papers by referring 
to the papers themselves and also by the mark which I placed 
74 on the back of the paper, for example, on “this paper found in 
Envelope marked Exhibit C,” the mark by which I can dis¬ 
tinguish it is the writing which I endorsed on the paper. Thereupon 
the court directed the witness to mark each paper numerically 1, 2, 
3 and so on. and the witness marked the papers as indicated with a red 
pencil. 

The several papeis and each of them identified by the witness with 
his words or marks were as follows: 

A large manila envelope bearing the following words iifi the hand¬ 
writing of A. S. Worthington: “Will of Stilson Hutchins and accom¬ 
panying papers. October 26, 1910,” the foregoing handwriting of 
A. S. Worthington being proved by Charles Frailey, and the envelope 
aforesaid also bearing the following in the handwriting of witness 
Taylor: “All papers found in this envelope, which was scaled W. C. 
T.” and also bearing the following in witness Taylor’s handwriting: 
“Exhibit “D” all envelopes marked A. B. C. and E. found in this 
envelope W. C. T.,” and in red pencil in witness Taylor’s handwriting 
the following: “A., W. C. T.” 

An envelope marked in witness Taylor’s handwriting “Exhibit 
A., W. C. T.” and also bearing in witness Taylor’s handwriting on 
this envelope the following: “Will of Stilson Hutchins, (October 26, 
1910,” and on the envelope there also being the following in red 
pencil in witness Taylor’s handwriting: “7 W. C. T.” Inside this 
envelope was the will or paper in controversy of October 26, 1910, 
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marked in witness Taylor's handwriting “This will found in envelope 
marked Exhibit A., W. C. T.” and also marked in said Taylor's hand¬ 
writing in red pencil “5 \V. C. T.” 

An envelope marked in witness Taylor's handwriting, “Exhibit B. 
W. C. T." and also bearing on the envelope the following in red 
pencil in witness Taylor's handwriting “6 W. C. T." Inside this 
envelope was a paper in testamentary form purporting to be the will 
.of testator of May 27, 1908, bearing the following in witness Taylor's 
handwriting. “This will found in Envelope marked Exhibit B. 
W. C. T." and also marked in red pencil in said Taylor’s handwrit¬ 
ing “3 W. C. T.” 

An envelope i marked in witness Taylor's handwriting “Exhibit 
C," the same following these words also in witness Taylor’s hand¬ 
writing, “April 24, 1912, seal broken and envelope, which was al¬ 
ready open at one end, opened by \Y. C. Taylor, Deputy Register of 
Wills” and also marked in red pencil in witness Taylor’s handwrit¬ 
ing “8 W. C. T.” On the reverse side of the envelope was the fol¬ 
lowing: “The will of Stilson Hutchins Deposited with the Wash. 
Loan and Trust Co. March 7, 1902.” 

Inside this envelope was a paper in testamentary form purporting 
to be the will of testator of March 0, 1902, bearing the following in 
witness Taylor’s handwriting, “This will found in envelope marked 
Exhibit C,” and also marked in red pencil in witness Taylor's hand¬ 
writing “4 W. C. T.” 


Also a paper bearing thereon, in witness Taylor's handwriting, the 
following: “This paper found in envelope marked Exhibit “C” W. 

C. T.,” and the paper with the aforesaid writing thereon also 
75 bearing in red pencil the following marks in witness Tavlor’s 
handwriting, “1 W. C. T” 

Also a paper bearing thereon in witness Taylor's handwriting the 
lullowing: “This paper found in envelope marked Exhibit “C” W. 
C. T.,” and the paper with the aforesaid writing thereon also bearing 
in red pencil the following marks in witness Taylor's handwriting 
“2 W. C. T.” 


The paper aforesaid marked in red pencil “1 W. C. T." consisted 
oi four sheets of paper fastened together, headed as follows: 

“Real estate owned February 12, 1902'’. 

“Real estate notes owned by Stilson Hutchins Feb. 12, 1902”. 

“Unsecured notes, owned by Stilson Hutchins, Feb. 12, 1902”. 

“Sundry accounts due Stilson Hutchins, Feb’y 12, 1902’’. 

The paper aforesaid marked in red pencil “2 W. C. T.” was headed 
m follows: 

“Stocks and Bonds,’Feb’y 12, 1902”. 

An envelope marked in witness Taylor’s handwriting, “Exhibit 

E” and also marked in red pencil in witness Taylor’s handwriting 
“9 W. C. T.,” this envelope also bearing thereon the following: “Stil¬ 
son Hutchins. The will of March 6, 1902, superseded by will dated 
Dec. 3, '04, and deposited with the Wash. Loan and Trust Co. Dec 
8/1904’’. 


Whereupon counsel for caveatees requested as follows: 

Now, I will ask you to mark this last paper, being as I understand 
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the envelope in which all of these other papers were foiknd, with a 
distinctive mark, for example, W. C. T. A., with a capital A., and 
the witness marked the papers as directed. Counsel for caveatees 
then requested the witness to “put them in the envelope again and 
give them to the Clerk of the Court,” which the witness did. Where- 
upon counsel for caveatees announced that “I do intend, when we 
come to our side of the case, to introduce proof in this connection, to 
show what were a part of the res gestae.” 

Thereupon counsel for caveator recalled the witness Charles L. 
Frailey who was interrogated and replied as follows: 

‘ Here is the envelope that you heard -referred to, tlie first four 
lines in handwriting. Whose handwriting. A. That is the hand¬ 
writing of Mr. Worthington.” j 

Whereupon counsel for. caveatees said: “Just read the words in 
his handwriting”, and the witness read “Will of Stilsdn Hutchins 
and accompanying papers, October 26, 1910.” Whereupon counsel 
for caveator offered in evidence the said envelope and) the alleged 
will of October 26, 1910, marked as aforesaid in red ptencil “5 W. 
C. T.”, to which counsel for caveatees objected, sayingt If you are 
going to offer the envelope, I insist that you offer the envelope and 
its entire contents.” Whereupon counsel for caveator withdrew the 
offer of the envelope, to which counsel for caveatees replied: “Very 
well, if you are going to offer the will, there is no objection to it.” 
Thereupon another counsel for caveatees objected thatj Taylor had 
testified, at the instance of the caveator, that he proeuijed these pa¬ 
pers or the envelope and this will from the Washington Loan 
76 and Trust Company, and that whatever Taylor did and what¬ 
ever he took was a part of the thing that the law Required him 
to do. It was the res gestae of the transaction; if they pffer the en¬ 
velope and if they offer the papers or if they call a witness to prove 
that he took these papers, they must prove the whole transaction and 
not a part of it. j 

But the court overruled the objection, to which rulihg exception 
was noted by caveatees and the said alleged will dated October 26, 
1910, was read in evidence. 

On December 15, 1914, W. J. Dante, testifying on direct exam¬ 
ination as a witness for caveator, was shown the alleged will of Stil- 
son Hutchins of March 5, 1902, marked as aforesaid jn red pencil 
“3 W. C. T.”, and identified the body and signature as being in the 
handwriting of Stilson Hutchins, and on the same dajy was shown 
the alleged will of May 27, 1908, marked as aforesaid jn red pencil 
“4 W. C. T.”, and identified the signature thereon and the date 
thereof as being in the handwriting of Stilson Hutchins gnd the same 
day both said alleged wills were offered in evidence by caveator and 
read to the jury without objection, being in the words and figures 
hereinafter set forth in this bill of exceptions. j 
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On February 11 and 12, 1915, Mr. A. S. Worthington being 
under examination as a witness for caveates the following* took 
place: 


“By Mr. Perrv: 

“Q. I will ask you in your own way, to give your testimony with 
respect to everything connected with the preparation of that paper, 
his instructions, the circumstances under which it was executed, and 
everything about it. 

“A. About the time I speak of when I saw him at Mr. Walter 
Hutchins' house, he told me he wanted me to draw a will, and 
he gave me an envelope which contained two former wills, 
one dated 1902, and one dated 1908; and there were some other 
papers in the envelope, statements of his assets or debts, or something 
of that kind, and a memorandum in the papers somewhere about a 
will of 1904. 1 never saw the will of 1904, if there was one*, and 
don't know anything about it. It was not in the papers. 

“I asked him what he wanted to do, and he said that he wanted 
to change the will and wanted me to read over those wills. I took 
them, took them to my office, and read them. The will of 1902, as 
I remember it, was in his handwriting throughout ; it was a little 
difficult for me to read it, and I did not read it very carefullv, but I 
went through it. 

“Q. Excuse me one moment. I want you to go ahead without in¬ 
terruption from me and give the whole story; then I will come 
back to these different papers, and show them to you. “A. I am tell¬ 
ing you. I took these papers to my office and read them. Then I 
went back and had a talk with him about what he wanted to have 
done. 

77 Witness subsequently prepared a will in accordance with 

testator'^ instructions, which was executed bv testator. Con- 
cerning its execution, witness testified: 

“After the paper (the will) had been signed in that way and as 
they (the witnesses to said will) were leaving the room, I am quite 
sure before they got out of the room, I said, ‘Mr. Hutchins, what do 
you want me to do with this paper? 7 He said, ‘Take this paper and 
the other wills and take them back to the Washington Loan & Trust 
Company and leave them there/ 

“He had said at a previous conversation, what I have forgotten 
to state, that he wanted me to preserve those two former wills, and he 
used this expression, which struck me at the time as remarkable com¬ 
ing from a layman. He said, ‘I want you to preserve those wills as 
showing the continuity of testamentary intention. 7 He used that 
phrase, which sounded to me like a lawyer's phrase, and struck me 
as curious coming from a layman. 

“I then did take the three wills and the papers—I thought I had 
all these memoranda I spoke of—put them all up together and sealed 
them up in an envelope and took them down to the Washington Loan 
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& Trust Company, put an endorsement on them, what thiey were, and 
left them there.” 


Thereupon the following occurred: 

“Mr. Perry: Mr. Clerk, will you please get out all these"exhibits, 
the papers in those envelopes connected with the will, filed with the 
will? 

“Q. In the preparation of that will, you have said you had certain 
things before you. What were the first papers that yofi had before 
you, and where'did you get them, and by whose directiofis?” 

(After discussion.) 

“Mr. Perry: T want to have him identify here the papers that he 
had before him at that time. 


“Mr. Hogan: Well, hand them to him. 

“Mr. Perry: I will have to know first what they were.' 

“Mr. Hogan: No; he has stated what they were. 

The Court: The witness has already stated what the^ were. Now,, 
if you want them identified, single out the papers and have them 
identified. 


“By Mr. Perry: j 

“Q,. Let me-ask you this question. Before you got the copies of 
the two prior wills, which you say you had before you, dlid you make 
any request for any other papers, if you recollect, containing state¬ 
ments of the condition of his estate? “A. No. I have already spoken 
about that. I said that there was that statement about his assets and 
figuring up his net income. I cannot recall having anything to do 
with getting that paper into his possession or ifrto his room. 
78 “Q. Will you speak a little louder, please? ‘|A. I say, my 

first recollection is seeing those papers in his possession, in his 
room at Walter Hutchins’ house. I have no recollection of having 
had anything to do with getting them there myself. 

“Mr. Hogan: All of which has been stated before. 

“Mr. Cohen: Yes; in full detail. 

The Witness: He told me that they had been in the custody of 
the Washington Loan & Trust Company, and how thiy came from 
there up to Mr. Walter Hutchins' house and into hid possession, I 
/don’t know, and he did not tell me. j 

“By Mr. Perry: j 

“Q. When you were testifying about the negotiations looking to a 
separation, did you not state that there was a certain statement with 
respect to his assets and his debts? “A. Yes. ; 

“Q. And his net estate? “A. Yes. 

“Mr. Johnson: His income, he said, Mr. Perry. 
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“By Mr. Perry: 

“Q. Did you have it before you in the preparation of the will? 
“A. No; I had s^en it before the preparation of the will, but I did 
not have it before me when I prepared the will. That never was in 
my possession, except that I might have looked at it when I was up 
at the house there. 

“Mr. Perry: Now, Mr. Merillat, will you hand Mr. Worthington 
these papers? 

“Mr. Merillat: These are the wills and certain other papers. 

“Mr. Perry: I want him to have all the papers. 

“By Mr. Perry: 

“Q. While Mr. Merillat is looking for these other papers can you 
place those that you have in about the same condition that they were 
in when you finally put them in the safe deposit box'? “A. Yes; 
this paper (indicating) is the will itself. 

“Q. Wait one moment, please. “A. I am looking over the papers 
• so as to be able to identifv them, or not identifv them. 

Mr. Hogan: That paper you have in your hand, Mr. Worthington, 
is the will itself, you said. 

The Witness: Yes. 

“Mr. Hogan: And that is exhibit No. 1 in this case? 

“Mr. Perry: I am asking him to place them, if he can, in the same 
condition they were in when he put them in the safe deposit box? 

“The Court: You mean all the papers? 

“Mr. Perry: Yes. I want to get the final envelope in which they 
were put in the safe deposit box. I want, first, to have him identify 
the papers, but while Mr. Merillat is looking for these other 
79 papers, I thought I would ask the witness, so that he would 
be prepared to answer the question when it came, to consider 
the physical condition they were in when they were put in the safe 
deposit box by him. 

“The Court: Very well. 

“By Mr. Perry: 

“Q. Do you find before you all the papers that were put by you in 
the safe deposit box after the will was executed and after Mr. Hutchins 
had directed you to put it in the Washington Loan & Trust Com¬ 
pany? “A. There were two or three papers that were merely list* o ■ 
assets, or statements of properties of some kind. I don't know ju t 
what they were. The important papers were the three wills, I see 
them all here, and the envelope with the endorsement in my hand¬ 
writing. 

“Q. Do you recollect whether there were papers containing com¬ 
putations made by you? “A. No. 

“Q. There were not? “A. No; those paoers were in my oTic?, 
and were produced in my deposition—one paper. 
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“Q. When you put them in the Washington Loan & Trust Com¬ 
pany, after the execution of the will in question here, in what shape 
were they? Was there not an envelope containing them all? “A. 
This envelope contained them. It has on it in my handwriting 
“Will of Stilson Hutchins and accompanving papers, October 26, 
1910. - ’ 

“Q. What is that marked, as an exhibit, if you can find it there? 

“Mr. Thomas: That paper, I think, was merely identified. 

“Mr. Perry: That is what I want to get at, to see jwhether it is 
marked. 

“By Mr. Perry: 

“Q. The paper to which you refer has on it what iili your hand¬ 
writing? “A. I have just read it, Mr. Perry. 

“Q. That is in your handwriting? “A. Yes, sir! There are 
some other endorsements on there not in my handwriting. 

“Q.. Well, that sufficiently identifies it. What was in that paper 
when you put it in the safe deposit box? “A. The wjill of 1902 I 
have referred to, the will of 1908 I have referred to, and the will 
which was executed on the 26th of October, 1910, and two or three 
other papers, which 1 have already stated were in the envelope when 
he gave the two old wills to me. 

“Mr. Perry: I offer in evidence that outside envelope. I do not 
think it has ever been offered in evidence. 

This envelope, with its endorsement, was offered in [evidence and 
marked exhibit 393. (Page 6281.) The witness then identified a 
draft of will which he had shown to Mr. Hutchins, but which was 
not placed in the envelope with the other papers, and the same was 
given in evidence as Exhibit 394. (Pages 6283 to 4.) 

Witness also identified a computation made by! him. but not 
80 one of the papers contained in the envelope with the wills, 
which was given in evidence and marked Exhibit 395. 
(Pages 6289 to 91.) 

Witness further testified as follows: 

“Q. Before leaving this immediate subject of the preparation of 
this will, will you look at the paper that Mr. Merillat ujill now hand 
you and state whether or not you had that before you in the prep¬ 
aration of the will of October, 1910, whether or not it was one of the 
papers attached to the will of 1902 or 1908? “A. If was not at¬ 

tached to them. It was in the same envelope. When he handed 
me the envelope, we had two wills, as I have said seveijal times, and 
there were two or three other papers with them. This paper, which 
is marked ‘A.S.W T .43,’ is one of them. 

“Q. Do you know whether or not there is the handwriting of Stil¬ 
son Hutchins at different places on that? “A. 1 should say that 
wherever it is not typewritten it seems to me in his handwriting. 

“Mr. Perry: I think that is competent evidence, your Honor, to 
be read to the jury, and I offer it. 

“Mr. Johnson: We do not know what it is. Let us see it. 
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“Mr. Merillat: That is only one of the papers. 

“Mr. Perry: Let him identify them all at the same time. 

“Mr. Johnson: Let me see that one, please. 

“Mr. Merillat: Certainly. They are all a part of one and the 
same thing. You saw them all, Mr. Johnson. 

“Mr. Johnson: Yes; may be three or four years ago. (After 
examining the ipapers.) Do you want to identify them all? 

“Mr. Merillat: I thought it was better to have them all identified, 
and not do it piecemeal. 

“Mr. .Johnson: All right. 

“The Witness: Well, I can’t say positively that that is one of them. 
All I can say about that- 

“Mr. Hogan: What are you talking about now? 

“The Witness: The paper marked 'A. S'. W. 44/ It is another 
list of the same general character—real estate notes owned. 

“Mr. Hogan: If you cannot say it was among them, that is enough. 

“The Witness: It may be sufficient for me to say this: I know 
that the papers which I sealed up in the envelope with the two wills 
were the papers that he gave to me with the wills—the same papers 
he handed me. 

“Mr. Hogan : Certainly these are not the papers that were sealed 
up in the envelope. 

“The Witness: Let me add this, further. Exhibits A. S. W. 
Nos. 43, 44, 45 and 46 were not sealed in the envelope. You re¬ 
member, I stated that when the deposition was taken; but the fact is 
that when my deposition was taken, in looking over the papers in 
the Stilson Hutchins jacket, I found two or three of these papers 
which had not been incorporated or inclosed with the wills, and I 
refiled them with the Washington Loan & Trust Company. They 
got out and got among my papers, and I produced them at the time 
my deposition was taken. 

81 “Bv Mr. Perry: 

“Q. As I understood you, that first paper shown you by Mr. Meril¬ 
lat was among the papers sealed up with the wills? “A. No; 
it was among the papers he gave me with the wills, but there were 
some papers I enclosed in the envelope when 1 left the wills with the 
Washington Loan & Trust Company, and some of those that he had 
given me were in that envelope and some remained in my files. ' 

“Q. Let me shorten the matter in this way. Will you please look 
over these papers, one of which you have already identified, and 
state how you got them, if you got them all at the same time and in 
the same way? “A. I got them all at the same time and in the same 
way. 

“Q,. From whom? “A. From Stilson Hutchins. 

“Q. On what occasion, “A. When he handed me the wills of 
1902 and 1908, they were in an envelope, and these papers were in 
the envelope at the same time. 
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“Mr. Hogan: Referring to what papers? 

“The Witness: Papers A. S. W. 43 and 44, if that is one of the 
papers I produced when my deposition was taken; and it is the same 
way with regard to A. S. W. 45. In both A. S. W. 44 and A. S. W. 
45 there are some figures. They are mostly in typewriting but there 
are some figures at the bottom of them, but there is not sufficient 
there for me to express an opinion as to whose handwriting they are. 

“This paper which is marked A. S. W. 46, I remember par¬ 
ticularly because of its mutilated condition. I remember seeing that 
that corner of it was cut off, when I looked at the papelrs that he 
handed to me with the wills. 

“Mr. Perry: We offer those in evidence, your Honorj as papers 
given by the testator to the scrivener at the same time fdr the pur¬ 
pose of preparing his will. 

“Mr. Hogan: If you offer them in evidence, all right, but if you 
are going to add the purpose without any testimony, of that purpose, 
all wrong. j 

“Mr. Perry: I am justifying my offer to the court. 

“Mr. Hogan: We have no objection to the papers, but (counsel has 
no right to state any purpose not here in evidence. 

“The Court: They are in evidence. 

The papers heretofore mentioned herein as A. S. W. 43, 44, 45 
and 46 were marked respectively “Exhibits 396, 397, 398 and 399, 
February 12, 1915, page 6310,” and were read in evidence by Mr. 
Merillat as follows: j 

Sundry Accounts and Stocks Owned by and Due Stilson Hutchins, 

December 1th, 1914. 


Telegraphone (U. S. interest).$225,000.00 

Seamless Leather Loop Co. (doubtful). 28,548.29 

“Old Glory” Mine, Arizona. 79,841.17 

Fischer, Special picture Acct.j 28,770.00 

82 Gold Belt Gravel Co. (worthless).! 10,341.96 

Liquid Air Investment, Wash plant (worthless)i 21,543.57 

Flint Hill Mine, S. C. j 2,081.00 

Purity Ice Co., advances.j 20,534.69 

T. C. Crawford, Amer. interests Voelker.! 6,080.50 

Phil B. Thompson. 500.00 

W. C. Brewer, loan on notes.i 1,500.00 

Texas Oil Company, (worthless).i 48,442.82 

Alaska Industrial Company. j 6,091.96 

C. Francis Jenkins. 1,200.00 

F. I). Haadaway.J 1,850.00 

Boilers at Liquid-Air Plant.j 1.886.31 

New Jersey Land of Pratt.j 8,500.00 

Stock Exchange Seat. J 5,000.00 

L. A. Lodge, acct.j 326.25 

Chas. W. Edwards... ; 3,000.00 
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James E. Campbell. 7,601.50 

Jefferson Chandler. 1,247.55 

Old Post Office Stamps. 466.90 

John E. Beggs. 3,503.97 

Frederick Springman, Mail contract. 750.00 

Eugene Fechet. 446.25 

Frank H. Pelouse. 2,018.00 

J. G. & F. B. Wells, (Cuban Claims). 3,000.00 


$520,122.69 

Coffin Iron Reducing Invention. 4,000.00 

Boyd-Hazelton, Virginia lands.cost. 15,000.00 

Real Estate Notes Owned by Stilson Hutchins. 


December 7th, 1904. 


Hugo Zieman. $16,333.32 Due May 23, 1906. 

V. G. Fischer. 13,000.00 

S. N. Meyer. 32,500.00 

Hiram K. Snow. 500.00 Nov. 1st, 1904. 

George W. Reinhardt. 14,500.00 

Emma F. & Chas. L. Campbell.. 14,000.00 Oct. 14, 1901. 

J. T. Granger. 35,000.00 Feb. 15, 1905. 

John H. Ladd (Campbell note) 2,546.20 Aug. 12, 1906. 

Clara A. Rines. 6,000.00 Overdue. 

Mrs. M. J. Jones. 3,000.00 

Carl Petersen. 881.00 

Mount Vernon Flats (Second 
trust) . 17.000.00 

Total.$155,260.52 

83 Real Estate Owned by Stilson Hutchins. 


Armorv Building. 

1401 Mass. Ave./N. W. 

Lee Bldg., 10th St, N. W... 
Hudson Bldg, 936 F Street 

Stable R. I. Ave, N. W. 

1603 Mass. Ave, N. W. 

Hutchins Bldg. 

Machine Lot. 

Le Droit Bldg. 

Warder Bldg. 

516 8tli St, N. W. 

Hopkins Lots, Gtn. 

1308 16th St, N. W. 

The Highlands Apts. 


Valuation. 

Encumbrance. 

$90,000 

$20,000 

100.000 

20,000 

S0.000 

30.000 

170,000 

30,000 

8,000 

clear 

100,000 


150,000 

clear 

15,000 

clear 

150.000 

70,000 

250.000 

145.000 

11.000 

7,000 

25,000 

9,000 

25.000 

15,000 

800,000 

490,000 
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Valuation. 

The Westmoreland. 857,125 

Whitehaven 104 acres. 200,000 

Brockmont . 50,000 

Clark-Tilton 4.72 acres. 3,000 

•Lot 9, Conduit Road. 1,500 

Lodge Land, Md. 2,000 

Green Springs. 5,000 

Reesor House, Conduit Road. 2,500 

The Island, N. H. 200,000 

West Va. Lands. 25,000 

Benton Park, Mo. 105,000 

Stearns property, N. H. 15,000 

$2,940,125 

Less Mortgages. 1,120,125 


$1,820,000 


Alj. 

Encumbrance. 

272,125 

clear 

clear 

1.500 
clear 
clear 
clear 
clear 
clear 
clear 

4.500 

6,000 

$1,120,125 


Stocks and Bonds. 


Mergenthaler Linotype Co. 2,842 shares 

Northern Liberty Market Co. Com. 1,525 

86 “ 

Columbian Peanut Company. 145 

Planograph Company. 729 

L'pper Boise Mining Company. 6,000 

Guarico Mining Company. 50 

Brooklyn Ferry Company. 300 

84 N. A. Transportation Co. 100 

V. G. Fischer Art Co. 500 

Edison Ore-Milling Co. (London). 20 

Riggs National Bank. 15 

Patent Title Guarantee Co. 100 

Rawlings Iron Mtn. Co. 50 share^ 

Cochnower Marble Co. 

Telegraphone Corporation. 7,250 “ 

Animated Picture Co... 

Red Mountain Mining Co. 4,000- 

Greene-Gold Mining Co. 200 


$500,000 

100,000 

58,000 

58,000 

600 

1,000 

1,000 

12,225 

250,000 

40,000 

9,000 

5,000 

$30 

2,000 

72,500 

6,500 

2,375 

730 


$1,118,960 

Perfection Cigarette Bonds.j.. 2,000 

California Consolidated Mining Co. bonds.. 17,500 

Lick Creek & Lake Erie R. R. bonds.|.. 188,000 

Dawson Coal & Coke Company, bonds. . 300,000 


“The Court: Is that all of the papers? 

“Mr. Perry: Those are all the papers, your Honor. 
“Mr. Merillat: That completes it, your Honor. 


$1,626,460 
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On March 10, 1915, while Walter Stilson Hutchins was on the 
stand under direct examination, as a witness for the caveatees the 
following took place: 

By Mr. Perry: 

Q. Before asking anything your father said about this, I should 
like you to look at the paper which Mr. Merillat will show you, and 
then, after exhibiting it to counsel, I want to ask you some questions 
about it. 

The Court: It is the same paper he had before, is it? 

Mr. Merillat: No, your Honor. This is a paper never introduced 
in evidence at all. I was simply pointing to some handwriting, your 
Honor. I just wanted to save time. 

Mr. Perry: Is there a date to that paper, Mr. Merillat ? 

Mr. Merillat: Yes, sir. It is in typewriting. 

Mr. Hogan: What is it? 

Mr. Merillat: The date is 1902. 

Bv Mr. Perrv: 

Q. Have you looked at that paper, Mr. Hutchins? A. Yes, sir. 

Q. Have you any personal knowledge of that paper? Do not 
state what it is.' Just state if you have any personal knowledge of it. 

A. I don't recall that I have seen it before. 

85 Q. Will you state whether or not there are any figures on 

that paper either in ink or in pencil, that paper itself being in 
typewriting? A. Yes, sir. 

Q. Are there also words on that paper not in typewriting but in 
in pencil or in ink? A. Yes, sir. 

Q. In whose handwriting, if you know, are the figures, whether 
in pencil or in ink, and the words, whether in pencil or in ink? A. 
A number of them are in my father's writing, in pencil, and at the 
extreme left hand corner, at the bottom, are some pencil figures and 
words in Mr. Dante's writing. There are also some ink figures and 
words in Mr. Dante's writing. 

Mr. Perry: I think we are entitled to offer that paper in evidence 
at this juncture, after it has been shown to counsel on the other side. 

Mr. Hogan: If we do not think so we will object to it after we have 
seen it. 

The Court: Pass it to the counsel. 

(The paper was handed to counsel for the caveators.) 

The Witness: On the second page. Mr. Perry, there are also some 
words and figures in my father's writing, and some figures in ink at 
the bottom in Mr. Dante's writing: also some other figures and words 
in my father's writing near the bottom. 

Mr. Perry: I first offer that paper as it is in evidence. 

Mr. Hogan: This is one of the papers, if your Honor pleases, dated 
February 12, 1902. It is a paper made at a time when neither side 
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questions the mental capacity of Stilson Hutchins. As Ij have had 
occasion to say before, and as Mr. Perry has repeatedly insisted in 
this trial—and I agree with him—nothing from Stilson Hutchins is 
admissible here whether it be in writing, typewriting, or % word of 
mouth from a witness, except for the purpose of showihg mental 
capacity or incapacity at a time when that is in issue; and both sides 
have been at great pains to show that Stilson Hutchins iia the year 
1902 and prior to 1904 was not only sane and sound, tut exception¬ 
ally so. We concede it. We claim it. We have proved it. 

Now, they offer a typewritten paper, prepared by whom we know 
not, that happens to have in some places certain figures which are 
identified as being in Stilson Hutchins' handwriting made at what 
time we know not, the paper bearing no date except February 12, 
1902, when the mental capacity of Stilson Hutchins is not in ques¬ 
tion. They offer that paper in evidence for what purpose? If it 
was written ty Stilson Hutchins from beginning to end, it could 
only be admitted on the ground to show that he was mentally com¬ 
petent or incompetent; and this is the time when, I repeat, that was 
not in issue. 

Mr. Perry: We have had introduced in evidence here, ydur Honor, 
papers bearing his handwriting before and after February 27, 1904, 
but that is not important. Here is the vital question. If Stilson 
Hutchins on the date of that paper, which was filed in this 
86 court by Mr. Dante, the collector, taken from among the papers 
' of Stilson Hutchins, and produced by him here under the 
notice to produce, put down in his own handwriting the value of these 
very things we are talking about now- 

Mr. Hogan: He did not do that. 

Mr. Perry: I do not say that he did. 



Mr. Hcgan: There is no handwriting of his on the value of these 
things you are talking about. That is just the trouble Mr. Perry. 

Mr. Perry: Wait one minute. There is a valuation jput there. 
Now, if we can show the valuation given by Stilson Hutchins when 
they do not impugn his mental capacity at all but say that he was 
a man of most brilliant mind and sound judgment, and all that, 
and then we can show that he continued to put the same Value upon 
it 1 y papers that Dante has filed here and that are in evidence down 
to the time of this will of May, 1908, surely that is evidence of the 
very highest value. 

The Court: The objection is sustained. 

Mr. Perry: An exception is noted, if your Honor please. Mr. 
Merillat will state the grounds. 

The Court: I suppose they have been stated fully, have they not? 

Mr. Merillat: I think not, your Honor. I think we ought to now 
state them. 

The Court: Very well. 

Mr. Merillat: We note an exception on these grounds: 2jJo. 1, that 
the paper bears the handwriting and the writings of Stilson Hutchins. 

The Court: What do you mean by the writing and the hand¬ 
writing? What is the distinction you are drawing? 

Mr. Merillat : I am.drawing no distinction. That the paper bears 
the handwriting of Stilson Hutchins. 
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Nurrf er 2, that it sets forth a valuation there, the paper having 
been shown to be partly in his handwriting and partly in the hand¬ 
writing of his confidential clerk. 

Number 8, that it there fixes a valuation of the Islan 1, and that 
that matter hks been gone into in the course of the examination of 
counsel for the other side. 

By Mr. Perry: 

Q. Mr. Hutchins, you have stated that certain figures and words 
are in the handwriting of your father and certain others in the 
handwriting of his clerk, Mr. Dante. 

Mr. Perry: T now offer in evidence, your Honor, so much of the 
papers before the witness as is in the handwriting of Stilson Hutch¬ 
ins. 

Mr. Hogan: Objected to on the same grounds. 

, The Court:i It is impossible to separate that from the whole paper. 

Mr. Perry: Has your Honor seen the paper? 

The Court: Yes. 

Mr. Hogan: Yes, I gave the paper to the court. 

87 (The following occurred at the bench, out of the hearing of 

the jury.) 

Mr. Perry: We offer to prove that on the paper last referred to, 
coming from the office of Stilson Hutchins and filed in court by 
the collector Dante, and headed “Real Estate owned, February 12, 
1902” there are the following figures in the handwriting, of Stilson 
Hutchins. 

I will ask Mr. Merillat to designate them. 

Mr. Merillat: In Stilson Hutchins' handwriting, opposite the words 
“Grogan Building,” the figures “30” under the head of “Mortgages,”' 
the figures “45” being stricken out. 

The figures under the heading “Interest" and opposite “Grogan 
Building," “1350" in place of “1860” are in Stilson Hutchins' hand¬ 
writing. 

Mr. Hogan: Can we not agree on that at recess? I can agree with 
you on what there is. 

Mr. Merillat: Opposite “523 and 525 Tenth Street,” under the 
head of “Mortgages,” “22,500” is stricken out, and the words in 
pencil ‘'fifteen thousand” are in Stilson Hutchins' handwriting. 

Under the head of “interest” with reference to the same buildings, 
the figures “1100” are stricken out and “675” in Stilson Hutchins' 
handwriting are inserted. 

Next, that opposite the item “527 and 529 Tenth Street Northwest” 
in the column “Mortgages'’ the figures “24,332” are stricken out and 
the figures “15,000” inserted, in Stilson Hutchins' handwriting. 

That in the column “interest” the figures “750” in pencil are in 
Stilson Hutchins' handwriting. 

That after the words “1439 Rhode Island Avenue, Northwest,” 
there is inserted the word “Stable” in Stilson Hutchins' handwriting. 
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That under the column “valuation” there is stricken out ‘|‘20,t)00" 
and the figures “8,000” inserted in Stilson Hutchins’ handwriting.' 

That under the column “Interest” the figures “675” are! stricken 
out and the figures “225” are written in Stilson Hutchins’ hjandwrit- 
ing. | 

That with reference to the Mt. Vernon fiats, after those \jords the 
following are in Stilson Hutchins’ handwriting “including 90S and 
910 New York Avenue,” these words teing in Stilson Ijutchhn’ 
handwriting. ' 

That after the heading “Valuation" the figures “95,000” are 
stricken out and “250,000” written in, in Stilson Hutchins’ hand¬ 
writing. 

That in the column of mortgages, the figures “55,000” ar^ stricken 
out, and in Stilson Hutchins’ handwriting the figures “102jl00” are 
inserted., 

That under the heading “Interest” the figures “2200” are stricken 
out in Stilson Hutchins’ handwriting and the figures “4375” are 
inserted. j 

We also offer to show that in this paper there is Contained 
88 Brookmont 76 acres, valuation $50,000, taxes $125, t;his being 
in typewriting. 

Also that the following is in the paper: Governor’s Island, $200,- 
000 valuation, taxes $180; this also being in typewriting. 

We offer in evidence at this point everything that is in tlhe hand¬ 
writing of Stilscn Hutchins as aforesaid. 

We further slate to the court that the will of 1902 refers to a list 
of his property which had been prepared, and we think there is 
sufficient evidence to warrant the belief that the paper now shown 
to the court is the list of properties referred to in that will! of 1902, 
the paper being headed “Real Estate owned, February 12, 1902,” 
and being followed by another paper headed, “Real Estate Notes 
owned bv Stilson Hutchins, Februarv 12, 1902;” bv still another 
paper headed “Unsecured Notes owned by Stilscn Hutchins Feb¬ 
ruary 12, 1902;’’ by still another paper headed ‘‘Sundry Accounts 
due Stilson Hutchins February 12, 1902;” and still another paper 
headed “Stocks and Bonds, February 12, 1902;” and we offer to 
show that on each and every one of these five pages headed as afore¬ 
said there are words and figures in the handwriting df Stilson 
Hutchins. 

The Court: As already pointed out? 

Mr. Merillat: No; on each page. 

The Court: You had better indicate what they are. 

Mr. Merillat : With reference to the foregoing matter, we offer to 
show that on the second page of this paper, under the heading “Real 
Estate Notes owned by Stilson Hutchins February 12, 1902,” the 
following is in Stilson Hutchins’ handwriting. 

After the words in typewriting “Hiram K. Snow,” the-typewritten 
words “November 8, 1899” are stricken out, and in Stilson Hutchins’ 
handwriting, in pencil, there are inserted the words “November 
1, 1904” that at the bottom of the page of the said paper ihere is in 
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the handwriting of Stilson Hutchins the following: “S. N. Meyer 
account, Pennsylvania Avenue sale, 32,500.” 

We offer to show that on page 3 of this paper, headed “Unsecured 
Notes owned by Stilson Hutchins February 12, 1902, the following 
is in Stilson Hutchins’ handwriting: Opposite the name “W. E. 
Dyre” in typewriting, “203” is stricken out and in Stilson Hutchins’ 
handwriting the figures “’225” are inserted. 

That on page 5 of this same paper, which appears to have been 
Stilson Hutchins February 12, 1902,” next to the words “T. C. 
Crawford, American interests,” there is inserted, in Stilson Hutchins’ 
writing, the word “Voelker.” 

That next to the word “Boilers” there is inserted, in Stilson 
Hutchins’ handwriting, the words “and machinery,” these words 
being followed by the following words: “at liquid air plant.” 

That in Stilson Hutchins’ handwriting, next to the words “Danish 
Telegraph one,” which are in typewriting, there is inserted, in Stilson 
Hutchins’ handwriting, the word “parent,” the next word following 
being “shares.” 

That on page 5 of this same paper, which appears to have 
89 been torn off and not fastened to it, but is marked page 5, 
under the head of “Stocks and Bonds, February 12, 1902,” 
there is in Stilson Hutchins’ handwriting, after the words “Colum¬ 
bian Peanut Company and Nansemond Peanut Company,” the fol¬ 
lowing: “145 shares at 400, 58,200.” 

That in Stilson Hutchins' handwriting near the bottom of this 
page there is also the following: “Pictures, $100,000.'’ 

That is all I am sure of, Mr. Perry. There may be more, but that 
is sufficient. , 

It is also offered to be shown that on each and every of these pages 
there appears writing, the words and figures being in the handwrit¬ 
ing of William J. Dante, at that time Mr. Hutchins’ confidential sec¬ 
retary. 

Mr. Perry: Counsel for the caveatees claim that this evidence is 
competent as showing that when it was prepared Stilson Hutchins 
was competent to estimate the value of his properties and the various 
pieces of this property- 

The Court: That is not questioned. 

Mr. Perry: Wait a moment—and because his state of mind when 
the will in question of May 27, 190S, was made is indicated by the 
provision contained in said will as illuminated by the values put 
upon the paper offered in evidence date ! February 12, 1902. 

For these reasons, counsel for the caveatees insist that this paper, 
consisting of five pages and bearing the date aforesaid, is competent 
evidence to go to the jury in connection with the condition of mind 
of the testator in May, 1908. 

Mr. Hogan: All I have to say is that any statements of fact con¬ 
tained in this offer which are not borne out by proof, we do not con¬ 
cede at all. 

The Court: This is a new offer. You say “this paper." You are 
getting back to the whole paper now? 
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Mr. Perry: Yes. The paper consists of five pages. I am 1 offering 
everything that has his handwriting on it. Your Honor has ruled 
on this. 

Mr. Hogan: His Honor sustained the objection, and y!ou have 
your exception. 

The Court:. I sustained the objection. 

Mr. Perry: But we want to get the formal ruling. I make this 
proffer now. 

The Court: The objection is sustained. 

Mr. Perry: And the exception is noted upon the grounds stated. 

On March 11, 1915, soon after assembling of court, the following 
occurred: 

Mr. Perry: Will your Honor allow me to suspend a moment here? 
We want 1o call your attention to some testimony in the record con¬ 
nected with the paper which you excluded yesterday. We think we 
ought to bring it to your attention and to make it an additional 
ground for an exception if your Honor adheres to your rulipg. 

Mr. Merillat: If your Honor please, you will fipd on an 
90 examination of the back of this paper that it was a p^iper that 
was in one of the envelopes enclosed in the larger envelope 
containing the several wills at the time Mr. Taylor, thb deputy 
register of wills, opened the envelope containing the three wills in 
the Washington Loan and Trust Company. On the back of this 
paper appears the endorsement of Mr. Taylor, the deputy register of 
Wills, and he testified that he put that endorsement on the paper at 
the time that he opened the envelope containing the wills. 

The testimony of Mr. Worthington upon that point is that when 
Mr. Stilson Hutchins—■— 

The Court: Just refer to the pages of the record. I will probably 
want to look at the record. 

Mr. Merillat: Yes, sir. The pages are 6166, 6176, 6276, 6279 
and 6309. 

Mr. Worthington’s testimony as set forth here is that at the time 
Mr. Stilson Hutchins sent for him, Mr. Hutchins gave hiijn an en¬ 
velope containing two former wills and some other papers, state¬ 
ments of assets or debts or something of that kind, said Mr. Worth¬ 
ington, and that Mr. Hutchins asked him to read over those two 
former wills, and gave him directions with respect to the proportions 
and other things to be in the new will which he wanted drafted. 

Mr. Worthington’s further testimony was that he read oyer those 
two former wills and read over the papers which had beeh handed 
him, which papers included these papers which we offered in evi¬ 
dence yesterday. 

Mr. Worthington’s further testimony was that he brought these 
former wills and these papers in question, which had been given to 
him by Mr. Stilson Hutchins, back to Mr. Stilson Hutchins. 

The will now in controversy here of October 26, 1910, was exe¬ 
cuted. Then Mr. Worthington asked Mr. Hutchins what Ije should 
do with this will which had just been executed. Mr. Hutchins 
said to him to take this and the other wills and papers back to 
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the Washington Loan & Trust Company and leave them there, and 
Mr. Worthington said that he thereupon did take these three wills in 
question, the 1902 will, the 190S will and the 1910 will, and the 
odier papers, sealed them in an envelope, made an endorsement on 
them, and pul them in the Washington Loan & Trust Company and 
Mr. Worthington had said that these papers which he had given 
him had been at the Washington Loan & Trust Company. 

Now, we have this situation in the record. The envelopes contain¬ 
ing all of the papers have been introduced in evidence here in the 
Tecord. Thebe have also been introduced in evidence the three wills 
in question found therein. There has also been introduced in evi¬ 
dence the inner envelopes, including the envelope containing this 
paper which is now sought to be offered in evidence. There have 
also been offered in evidence two papers which Mr. Worthington 
himself said he prepared and called to Mr. Hutchins' attention, with 
reference to the insurance and the house on Massachusetts Avenue. 

There is also in the record, in evidence, a statement under date of 
December, 1904, showing the assets of Mr. Stilson Hutchins and his 
debts. There have also been introduced in evidence books 
91 and other papers prepared in 1908, 1909, and 1910 showing 
the assets of Mr. Stilson Hutchins. 

There have also been offered in evidence oral statements bv Lee 

• 4 / 

Hutchins and by Mr. Dante, showing what in their opinion Stilson 
Hutchins was worth in 1902; and Mr. Walter Hutchins has testified 
to the general remark of his father as to what he was worth, the 
statement of the father as to how much he was worth. 

So that we have in the case these oral declarations and we have in 
the record every paper that was found at the Washington Loan & 
Trust Company when the will was executed, except the paper here 
in question; and this paper, it is proved by the record, was shown and 
given with the other two wills by Stilson Hutchins to Mr. Worthing¬ 
ton at the time he asked him to draft the will in question. This 
paper shows the basis- 

The Court: Bring the presentation of your reasons within as small 
limits as possible. 

Mr. Merillat: I am about to close that, your Honor. This paper 
shows upon its face the basis of Mr. Hutchins' estimate as to what he 
was worth in 1902. The papers are all connected with the absolute 
making of this will in controversy, and I submit that it would be 
clear and glaring error to refuse to admit in evidence this paper, deal¬ 
ing directly, as it does, with the estate of the testator as of that time; 
bearing the handwriting of the testator upon it, and proven to have 
been one of the papers that he gave to his attorney when he asked 
him to draft the will. 

Mr. Perry: We offer this as an additional reason, if your Honor 
pleases, why the paper should be received in evidence, and why it is 
pertinent and material to the issues here involved. 

Mr. Hogan: I would hate to say that I arose to prevent a glaring 
error on the part of the court. I do not know what kind of an error 
that is; but I have no difficulty whatever in pointing out glaring 
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error in the statement of the fact made by the counsel and repeated 
over and over again, in the very teeth of his own record. 

Mr. Merillat stated to you, not once but several times, and con¬ 
cluded by stating, that the proof on the face of this record showed 
that Mr. Stilson Hutchins in October, 1910, had this paper before 
him and turned it over to Mr. Worthington. The proof shows 
nothing of the kind. The proof shows that certain statements sup¬ 
posed to be lists of Stilson Hutchins 7 assets were turned o|er to Mr. 
Worthington and that they were produced here when Mr. Worthing¬ 
ton was on the stand, and identified by Mr. Worthington and put 
in evidence by the caveatees. They are, first, Exhibit No. 396, being 
‘‘Sundry accounts and stocks owned by and due Stilson Hutchins 
December 7, 1904”; Exhibit No. 397, “Real Estate Notes owned by 
Stilson Hutchins, December 7, 1904; “Exhibit No. 398, “Real Estate 
owned by Stilson Hutchins/’ and Exhibit No. 399, “Stocks and 
Bonds. 77 It does not say who owned by, but identified by Mr. Worth¬ 
ington as the list of personalty and real estate which hd obtained 
from Mr.. Stilson Hutchins when he was told to draft the will. He 
does not pretend that he obtained any other papery All of 
92 these exhibits are A. S'. W. Exhibits in the deposition of Mr. 
Worthington. 

Those papers were offered. There was no objection to 'them, be¬ 
cause they were papers that came later than the date to which your 
Honor has allowed this evidence to run, when the mental capacity 
was in question. They were put in, as other statement^ were, as 
statements of Stilson Hutchins at a time when his mental capacity 
was not in question. 

Mr. Worthington did not say, when his deposition wa^ taken or 
when he testified here in court, that that paper was handed to him 
or that he ever saw or examined that paper; or that Stilson Hutchins 
ever said a word to him about that paper, or that Stilson Hutchins 


looked at that paper. 

The only paper that Mr. Worthington could remember distinctly 
was the paper which showed Mr. Stilson Hutchins 7 net annual in¬ 
come to be $115,000; but when these papers were shown to him, he 
said there were the lists of property given to him by Stilson Hutchins, 
and as such they were introduced in evidence. 

Now, without a word in the record, without Mr. Worthington 
having identified that paper or having been asked a question about 
it at this bar at this date, your Honor is repeatedly told, in order to 
save you from committing glaring error, that this glaring misstate¬ 
ment of fact is found in the record. [ 

That brings us back to this simple ordinary proposition, that a 
paper which cannot be used as evidence of the facts contained in it 
is offered under various guises in the hope of getting it| into this 
record as evidence of those facts, and using it for that purpose. If 
Stilson Hutchins ever saw it—and he must have seen it, because his 
writing is on it—we have only one date to connect him with it, and 
that is February, 1902, at a time when his mental capacity is not in 
issue, as I have repeatedly said and as your Honor has already ruled; 
and that is the beginning and the end of that thing. 
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When Mr. Taylor took from the Washington Loan & Trust Com- 
pany the various envelopes relating to these various wills, all of 
which Mr. Perry was careful to have identified here, and they put 
in those that thcv wanted at the time—and when thev were relevant, 
there was no objection to them—this paper was found among them. 
That is all there is to that. If that makes it evidence of anvthing 
in the world, I do not know what it is, because at the time it bears 
date your Honor will remember we have no question about the men¬ 
tal capacity of the testator. Suppose Stilson Hutchins had on Feb¬ 
ruary 12, 1902, sat down and written a letter containing statement 
after statement of fact. Would it be admissible here? Your Honor 
has decided that so often that I leave it with you. 

Mr. Merillat: If your Honor please, counsel makes the statement 
that there is not in the record the evidence that this paper was one 
of the papers handed by Stilson Hutchins to Mr. Worthington. I 
ask your Honor's attention to the record, page 6166. 

Mr. Worthington says that Mr. Stilson Hutchins gave him an 
envelope with two former Wills and some other papers, state- 
93 ments of assets and debts, or something of that kind. He 
then said that he read the will of 1902, and took the papers 
and read them. 

Mr. Johnson: You are not reading the record. 

Mr. Merillat: I am reading the substance of this record. 

The Court: Get to the record. 

Mr. Merillat: It is page 6163. 

Mr. Hogan: At the bottom of the page, your Honor. 

Mr. Merillat: (Reading.) 

“Q. I will ask you in vour own way to give your testimony with 
respect to everything connected with the preparation of that paper, 
bis instructions, the circumstances under which it was executed, and 
everything about it. 7 ' 

The Court: What is the paper that is being inquired about? 

Mr. Merillat: The will in controversv. 

“A. About the time I speak of, when I saw him at Mr. Walter 
Hutchins 7 house, he told me he wanted me to draw a will, and he 
gave me an envelope which contained two former wills, one dated 
1902 and one dated 1908; and there were some other papers in the 
envelope, statements of his assets or debts, or something of that kind, 
and a memorandum in the papers somewhere about a will of 1904. 
I never saw the will of 1904, if there was one, and didn’t know any¬ 
thing about it. It was not in the papers. 

“I asked him what he wanted to do, and he said that he wanted 
to change the will and wanted me to read over those wills. I took 
them, took them to my office, and read them. The will of 1902, 
as I remember it, was in his handwriting throughout; it was a Tittle? 
difficult for me to read it, and I did not read it very carefully, but 
I went through it. 

“Q. Excuse me one moment. I want you to go ahead without in¬ 
terruption from me and give the whole history; then I will come 
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back to these different papers, and show them to you. “A.| I am tell¬ 
ing you; I took these papers to my office and read them! Then I 
went back and had a talk with him about what he wanted to have 
done. He told me that he wanted some change—I reallyf have for¬ 
gotten what it was, about some lady, a relative or something—I have 
forgotten her name now. 

“Q. Was it Abby Somerby?” “A. Yes; that is the name. He 
told me of a change that was to be made in reference to the provision 
that he was making for her, and I really don’t remembeR what the 
change was, except as manifested in the will. 

“Then he told me that he wanted me to change the proportions 
which were given by the will of 1908 to his wife and to Walter.” 

I do not know whether your Honor wants me to read dll of that 
or not. 

The Court: I do not want you to read anything excejpt what is 
pertinent to the discussion. 

94 Mr. Merillat: I think that is not any further pertinent to 

this particular matter. 

Now, page 6176. I will start where we will get the connection. 

“After the paper (meaning this will of 1910) had been signed in 
that way and as they were leaving the room, I am quite sure before 
they got out of the room, I said “Mr. Hutchins, what do, you want 
me to do with this paper?” He said, “Take this paper and the other 
wills and take them back to the Washington Loan & Trust Com¬ 
pany and leave them there.” 

“He had said at a previous con vernation, what 1 have forgotten to 
state, that he wanted me to preserve those two former wills, and he 
used this expression, which struck me at the time as Remarkable 
coming from a layman. He said, “I want you to preserve Ithose wills 
as showing the continuity of testamentary intention.” Hi used that 
phrase, which sounded to me like a lawyer's phrase, and Struck me 
as curious coming from a layman. 

“I then did take the three wills and the papers—I thought I had 
all these memoranda I spoke of—put them all up together land sealed 
them in an envelope and took them down to the Washington Loan & 
Trust Companv, put an endorsement on them, what they! were, and 
left them there.” j 

The papers which he put in that envelope were produced here by 
the register of wills, who opened that envelope, and the paper which 
I now hand you is one of the papers found in that envelope, and 
bears the endorsement of the register of wills. 

So we have Mr. Worthington’s direct statement there that the 
papers that he received from Stilson Hutchins he took and put in 
the envelope, and the envelope when opened contains this paper here 
in question, as shown by the testimony of the register of wills, and 
the endorsement of the register of wills on this paper made at the 
time the envelope in question was opened. 

Now, they have spoken—and this is not a point I have |looked up, 
and I cannot, therefore, give your Honor the pages but I jvill under¬ 
take to do so later—of a paper of 1904. Mr. Worthington's testi¬ 
mony was that he thought that he had put in the envelope deposited 
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in the Washington Loan & Trust Company all the papers which Mr. 
Hutchins had given him, but that in going through his files he 
found some papers, and he then referred to this paper of 1904 which 
he must have gotten from Mr. Hutchins but had not deposited with 
the Washington Loan & Trust Company. 

That paper is quite outside of this particular question. The ques¬ 
tion now before the court is this: It having been shown by Mr. 
Worthington’s testimony that this was one of the papers given by 
Stilson Hutchins to him, and by the register of wills that it was one 
of the papers taken out of the envelope deposited at the Washington 
Loan & Trust Company by Mr. Worthington, pursuant to directions 
from the testator, whether or not the paper in question is competent 
and admissible in evidence. 

As I say, we have in the record the oral statements, and vet here 
is the best evidence of what Stilson Hutchins, who wrote his endorse¬ 
ment on this, considered himself, accurately or inaccurately, 
95 to be worth at this time in question, and shows the basis on 
which he estimated his worth in the year 1902. 

Mr. Hogan: This being our objection, we are entitled to close. 
1 am not going to take your Honor's time in reading this record. 
You have been referred to page 6166, where Mr. Perry said, “I will 
come back to those papers.” Then Mr. Perry did just what he said 
he would do. Beginning on page (5309, Mr. Perry had Mr. Worth¬ 
ington identify the papers he referred to as given him by Stilson 
Hutchins. Now, if you find that paper that Mr. Merillat now refers 
to, identified by Mr. Worthington, on any of those pages, I will 
withdraw the objection. Although it is irrelevant and immaterial, 
if you find that paper identified by Mr. Worthington, I will stand 
by the record. 

When you come to pages 6309 and (5310 you will find that the 
papers were identified by Mr. Worthington and that they were in¬ 
troduced in evidence, being the exhibits 1 have already referred 1o 
and that thev are set out in full in the record on pages 6311, 6312, 
6313 and 6314. 

Mr. Merillat: Now turn to page 6308. 

Mr. Hogan: I am turning to all I am going to turn to, Mr. 
Merillat. 

Mr. Perry: Mr. Merillat will turn to page 6308. 

Mr. Hogan: Yes, I suppose so. I suppose every time 1 object, 
you people will have the last argument. 

The Court: What about page 6314? I have it before me. What 
do vou claim for it? 

Mr. Hogan: That is one of the lists, on page 6314. 

The Court: You asked counsel to turn to page 6314. 

Mr. Merillat: No; page 6308. 

“The Witness: Let me add this further. Exhibits A. S. W. Nos. 
43, 44, 45 and 46 were not sealed in the envelope.” 

Those are the Exhibits Mr. Hogan has before him; and the wit¬ 
ness refers to the envelope that he produced containing this paper 
now sought to be offered in evidence. 

“You remember, I stated that when the deposition was taken; but 
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the fact is that when my deposition was taken, in looking over the 
papers in the Stilson Hutchins jacket, I found two or three of these 
papers which had not been incorporated or enclosed with (the wills, 
and I refiled them with the Washington Loan & Trust Company. 
They got out and got among my papers, and I produced them at the 
time my deposition was taken.” 

Referring to those papers which Mr. Worthington hadJ 

“As I understand you, that first paper shown you by Mit. Merillat 
was among the papers sealed up with the wills? 

“A. No; it was among the papers he gave me with thelwills, but 
there were some papers I enclosed in the envelope when I left the 
wills with the Washington Loan & Trust Company and some of 
those that he had given me were in that envelope and somej remained 
in my files.” 

Now, there is the distinct statement. The papers Mr. IjLogan has 
produced were in Mr. Worthington's files. Among the pa- 
96 pers which he deposited at the Washington Loan & Trust 
Company were this paper which we have offered in! evidence, 
and do now reproffer in evidence at this time; and that that is cor¬ 
rect is shown by the endorsement of the register of wills on the 
paper, the register of wills testifying that lie endorsed eaclji paper as 
lie opened the envelope. 

So that I say we have in the record the papers that w^re in Mr. 
Worthington's files and not deposited with the Washington Loan & 
Trust Company owing to an error on Mr. Worthington's pjart in not 
including them all, and yet it is contended that one paper! which he 
had obtained, as he said, from Stilson Hutchins, and liadj deposited 
with the wills, and which was found when the will itself wjas opened, 
or the envelope containing the will, is not admissible in; evidence. 

I submit that this paper is distinctly shown to be a part of the 
res gestae. 

Mr. Hogan: If counsel are through with their contentions, I will 
conclude. 

I sav to vour Honor that when Mr. Worthington was or^ the stand 
he was not only not shown that paper, but no other witness except 
Mr. Taylor was ever shown that paper, and Mr. Worthihgton did 
not identify that paper in any way at all. There were several differ¬ 
ent envelopes produced from the Washington Loan & Trust Com¬ 
pany, and concededly in one of those envelopes this paper was con¬ 
tained at the time Mr. Taylor opened the box at the Washington 
Loan & Trust Company in 1912. There is absolutely, as I have said 
before, and I repeat it, no evidence in this record from wjhich court 
or jury could find that Stilson Hutchins ever looked at that paper, 
knew what it contained, made any mark upon it, at any [time after 
February 12, 1902. There is no evidence to show who prepared it, 
where it was prepared, how true or untrue the facts are as stated in it, 
whether he repudiated it or adopted it—nothing of that kitid. 
writing on February 12, 1902, I submit again, for the last time, it 
would not be admissible in connection with any issue ip 1 this case, 

But if Stilson Hutchins had written it entirely in his own hand- 
and it cannot be used for the only purpose for which they! offer it. 
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The Court: I see no reason why the ruling of vesterdav should 
not stand. The objection is sustained. 

Mr. Merillat: We desire to note an exception, on the additional 
grounds stated in the argument before vour Honor today. 

The Court: Yes. 

The papers referred to in the examination of Walter Stilson Hut¬ 
chins March 10, 1915, as aforesaid, and the exclusion of which by 
the court caused the noting of the exception last above noted, in full 
were as follows: 


[Here follow tabular statements marked pages 97 to 101.J 




Machine Lot,"... 16.000 

-• . J~0.ooo 

Fraukhn Flats, .'.. i^OOO 5S=900 

xf T* ' ((Qjpif&iA+o 0 9° /CX/O* 

ML v ernon Prats....... Q 95 9 0 0 >*» 

fot + j/o ur y 

Green Springs, .... 5,000 


%J~oo 

2,750. 

-*v rv *- « 
f i Wt_ 


|67.00 
2$4.00 
4jf4.SC 
! 8.60 


0,990 

6.000 


Hopkins Lots. Gtn. 25,000 

Whitehaven, 104 acres. 200.00O 

Palisades. 4 acres,_:. 2,000 

Brookmont, 76 acres. 50,000 

Lodge land, Md. 2.000 

Toledo Property . 10,000 

Goj^Mors Island, . 200,000 


West Va. lands. 


12,000 


4,500 

4 1 ^0 0 9 


l|>0.24 

373.68 

lis.oo 


56.00 

180.00 


25,000 


Benton Park, Mo. 

i 30%- 6 -/<? y*** ^ 
Crr . ^ ** 

7/3 6 yf ^ 


... 105,000 

4 00 • 

, vf/rjf* 

rr^zrjrr' 


, tf ooo 
fJ~/r,3 r'y 


7U- 3%?± 


47 . 


07 




























REAL ESTATE NOTES OWNED BY STILSON HUTCHINS. 


Feb’y. 12, 1902. 


O^Hugo Zieman, . $16,333.32 

■/Rosa & V. G. Fischer,. /3,0Q0.( 0 

flion E c h c Ohawfcwquu, l— ■■■ . - . . 17,000.0 0 

5 <Hiram K. Snow,. (ft,500.00 

/U j~oo. 

X^George W. Reinhardt, ... i # ,500.0 0 

gfr Wai. R. Ward, ■■(0 02 E. SO ... -0 . 00 0.00 

Emma F. & Chas. L. Campbell, /4^OOO.0O 
>CCarra H. & J. T..Granger,. 35,000.00 

y «rV£ nUf-o*' 

X John H. Ladd, (Campbell), ... 500.00 

Clara A. Rines,. ft,000.00 

Mrs. M. J. Jones, _ .• $900.00 

V William T. Loavell, 1 .■■ ■■ ..:..■■ ■■ 4 0 0. 0 0 

y F r ederick Spririgmnnn. .0,500.00 

y J o hn G r an t> , — . t. 1 .. -936.00 

Carl Petersen. 881.00 

X' Victoria A. Goa?V) l t 000i 00 


/• Mroi Mi J . Galt) .. Y o rl; C i ty . ) - 200,0 0 

/ flloMoJv 


Due May 23, 190^ 

■ri me 10, 10 06 

“ M arch 1, 100* 
Xerf. /, tfo* 
“ Nw. 8 , 1 6 00 

• 4 . Jan’y 4. 1903 
“ Oct. 14, 1901 
“ Feby. 15, 1905 
“ Aug. 12, 1900 
overdue 

“ Nov. 25, 1901 
“ Jan. 28. 1900 
“ Aug. 22, J90L 
Feby. 5, 1902 
“ Janv. 30. 1901 
44 April 15, 1901 
overdue 



. tZv*.&Cl/xv 3 2 . J & ° 
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Katherine Roberts, 


UNSECURED NOTES, O w NT^D BY STILSON HUTCHINS, 

February 1*2, 1902 

I frmak 1 H i PoUu a of^ . ^?^ ■ . ■ , ■ ■ r t- i -£ 2,4> 0 0 - .fl0 March 16, 1902 

6 hua A. Ra w ;- '? ?. - I, ' trI2 r 0 4 Jany. 29, 1902! 

X^ Ehuo.- fit W a gg aa mn; . rrrrr - rrr ttt? ■■ G, o 0 6» .00 June 26, -1902 

X 3^ K . Elliott, ■ ■ ■ ■ .. . 5 6 10 6 .10 Mch. 4, 1902 j 

y R. W. Browne, (Kretolstock as securijjff* ioOO.OC Oct. 22, 1901 
X O e imabian Peamrt €rr -t : — ■68 ,000.0 0 Demand notes 

y« , J.jg e ho e , - .-. .. - 0,004.14 -Due BUI 

• ! 

-“- u -fr rect: L. - A«) ■ . . tS3t4? “ “ 

, 

Katherine Roberts, . 1,$00.00 Demand notes 

N a ti eiia l P e G n as C o mpan y ,.v. ? ■■■■ 0,000.00 /^, i960. 

George C. Hazelton, .. 1,000.00 May 5, 1902 

: 

J o h n T. T e ania se a, ;... rr . ■ .. . ■ ■ 50.00 Overdue 

Edwin Baltzley, . 150.00 May 28, 1900 

(C MJ 

G eo rg e G. “Walk er , ... .rrrr .. . ■ ■■'■ 100.00 Demand Note! 

A. A. Thomas, . ' 556.59 Noy. 23, 189^ 

d rP. Oha - k e : -- -. ■ .. :... --64-48 Due bill 

X H - . vtt— .; - — 0 Apr. 17, 1902 

y P avid R . MftKe e y . . i » m » 300.00 Feby. 4, 1903 

y Mau r i c e J e y ec , . uin;.';:. 1 66:6 0 Jan. 1, 1902 

YdSei to K. Bourg e a i , .... www m ... 100.00 Nov. 7, 1900 ! 

* S e ldon Qo w dcm, .. 00.00 Feby. 15, 1902 

V. G. Fischer Art Company, Dae Bill 

John C. Ryder, .*. 50.00 Jany. 30, 190^ 


George C. Hazelton, 


Edwin Baltzley, 


A. A. Thomas, 




John C. Ryder, 


J. H. Merriwhether, 


Cecil Clay, ^secured on stock) 


ttt: --—M May 23, 1901! 

..... 210.00 July 25, 1899 

_ 500.00 May 1, 1902 j 

.,. ^003.00 Oct 25, 1901 


T. A. Fitzpatrick, balance,. 1,000.00 

i /J~J fOA/MJ 


Notes probably ;< not good” 


Albert H. Scott, ... •....,. 240.00 Aug. 30. 1899 

• < I 

tot* P f ifaeomj .... w i. j. * - O. o OO.OO April 1 ifXju 

ysTJr!TR | 

7Co> *, -ffuZejx+i*, 

7 ? 


W&6 Demand note 
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SUNDRY ACCOUNTS Dl)E STIL80N HUTCHINS. 


February 12, 1902. 

•Telcgraphone” ....<308,000.00 

Seamless Leather-loop patent. . 28,548.29 

“Old Glory” Mine, Arizona, .. ... 79,841.17 


Special picture aoct. Fischer’s, ... Jte^.oo 

*XGold Belt Gravel Co., .. 10,841.00 

liquid Air invatmt, local plant, . 5.973.05 


Flint Hill Mine, S. C.,.. '2,081.60. 

y Purity Ice. Company, advance*. $101.56 

T. C. Crawford, American interests, . 6,080.50 

Ghee . L. G o mpboll) . . . . .. . .— — 1, 6 0 fefr l 

Phil. B. Thompson. 500.00 

W. C. Brewer, loan on notes,.' 1,500.00 


Texas Oil Refining Company (Babbitt) . 11,245.23 



Alaska Industrial Company, (Sulzer) . 6,091.96 

XC. Francis Jenkins,.*. 1,200.00 


T. D. Haddaway, . 

Boilers at liquid air plant, 


1,850.00 

^8S6.31 




W. E. Lewis, advances,-; 


#075.00 


^Baltzley <fe Pratt, N. J. I.and, 


4,633.28 




StrxSL J700<100 

L. A. Lodge, accouin,. 376.25 

'J q&o.oo 

Chas. W. Edwards. ^^*86 

Danish Telegrapnone shares,./ 879.18 

- - 


Danish Telegraphon^shares,. /wsfiiv,lo 

num, . 2,wtrro 

James E. Campbell, ...•. 7,601.50 

Jefferson Chandler. .. 1,247.55 


Jefferson Chandler, 
Old Post Office stumi 


/O O 




466.90 


2>10. 


Mr? 


I V-p , O/4-UC 


LOO 
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STiXJvS AND BOMte. 
Feby. 12, 1902, 


.UfTpmthtiw Linotvj* Co. .2jfo7 

Nn* lt^mumk.up Ouwipau r . ..9,814 

• i^xrity Ice Company, ........,'l.; ,, - 700 

t r • •• . - . 

•Northern Liberty Market Aren., 1,525) 


NaSUxm. 

Valuation. 

.. 2*07 

$#lmoo 

.. 9,814 

26,788.00 

.. 700 

. 69,110.84 

> 1,5*5) 

100,000.00 


• OohffiiMA Peanut Go, and ) / 

'.Si- 


• Kanaemond Peanut Cocnpanyy. 



XThe Plaaaogjaph Company, 

.... 

s.soaoo 

* Voaikar Inca. MtsHKk af Imiinn. , 

»0 

4,970.90 

• Loses* OpwMi Osnpsay. 

ioo • 

1,500.00 

• Uppac; lfaase Mining <V, ............ 

.... 6,000 

600.00 

• Qtldw Queen MinnieCbopany, ..., 

.... 5,000 

50(100 

• Gtmrioo Mining Company,.. 

.... «0 

1,000.00 

• Brooklyn Any, . >. . . 

...* 300 

<5*000.00 

• North AmeriA^Tranxportation Co., ... 

iioo 

12^25.00 

• Hoodtxraa Mining Company. 

... ; 130 

500.00 



18990 00 

« V. Q. Flasher Art Company, ....... 


£00,000.00 

• Edison Ore-Milling Co., London, .... 

w.. 20 

40,000.00 

• Riggs National Bank.. 

i r 

' 7300.00 



k, rwvt on 

% Patent Title Company, New York, ... 

... 100 

5,000.00 

* Heckert-Bahdey Companr, ......... 

... 

5.00000 

• Heckert-Bahdey Bfflat Co.. 


58,429.58 



22,000.00 



«; no 



'■|WVv»Vw 

7 KOO on 

• California E5n& Mines. 


25,000.00 

• Liqnid Air (General L. A. Ca) . 


9,516.12 

• 

' 'Rawlings Iran Mountain Ca,. 

... • 50 

100.00 

• Preill Electric Ra3way Oo.. 

... 

11,751.62 

'Ohio National Bank, .. 

5 



... 

. 30.00 


• Palisades of Potomac Land Impvt. Oo., 

• Cochnowsr Marfcle Company... 

#.4. 


5.00000 


, >y. 6>. Jt±»o Xn » /—■—■— — 

- <*«• //.»(? **>•*' 

Perfection Cigarette Co. Bonds, .2,000,1)0 

Northern liberty Market Co. 2nd. Mtg.. ^3X200.00 


V. G. Fbcher Art Company,.60,000.00 

M aty U ia i Dw amg Qe., ( a w Go.) $10 £ 00 Taint in¬ 
cluded in atock entry. 

//J+7. 

CASH ON HAND FEBRUARY 12,1902. 


Rigg* National Bank.$25,564.38 

Citizen* National Bank...... 6,801.86 

Lasrir Johnson A Ca, Rent AcCt . 880.70 

T... fc r.-—- -9 185 00. 

RECAPITULATION. 

Rea£Estate Equities,. . .$1,526,628. 

'B.'0Hotoa orad,. 140,350.52 

Unsecured notea, . 158,25439 

Sundry Aoca. due.• ••'<. •'491,016.60 

Stock* and Bonds, . . 1,147,500.31 

Qtnh in ...*. . — • • 36,022.50 


$3,499,771.02 

Life insuranes, • .. . 106,774.00 

Pictures .'..... lOO.OOO.OO 

Geo. W. Ottntt note. :....’. -••••- 1,200.00 
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102 This paper found in envelope marked exhibit ‘fC.” W. 
C. T. 1 W. C. T. 

(Balance of copy illegible.) 

| 

103 This paper found in envelope marked exhibit “C.” W. 
C. T. 2 W. C. T. 

| 

(Balance of copy illegible.) 

Filed Apr. 24, 1912. James Tanner, Register of Wills, Clerk of 
Probate Court. 

104 William J. Flather, called as a witness for caveatees, on 
direct examination testified among other things, a£ follows: 

He is a vice-president of the Riggs National Bank, with Which he 
has been connected for thirty-eight years, and knew testator about 
twenty years. Believes he saw testator about June 5th, 1906, and 
discounted a note for him for $16,000, and saw testator fc)r the last 
time about the middle of April, 1909, when he was told by testator 
that he desired to get an additional loan of $20,000 to meet an 
obligation of that amount. The Bank at that time had two notes 
of testator, and three notes signed by Dante, all secured by Mergen- 
thaler Linotype stock, and witness suggested to testator that if he 
would make one note secured by the Mergenthaler stock for $88,000, 
which amount was sufficient for the aforesaid five notes and would 
leave a balance of $20,000 required for the aforesaid paytnent, the 
bank would make the loan. Witness had subsequent conversations 
with testator; can’t say as to dates; remembers that at one time 
testator spoke to him, witness, about either selling a railroad, or 
getting some bonds for a railroad that he had sold in either North 
Carolina or Georgia, but does not know the date; and at the times of 
these conversations witness was of the opinion that testator was of 
sound mind, and never saw him when witness thought him other¬ 
wise. 

On cross-examination, witness testified, among other things, that 
the Riggs Bank did not make the loan to testator above mentioned, 
although it had the money to do so, and was perfectly ivilling to 
make that or any other loan for that amount that was offered, prop¬ 
erly secured, by a person who was competent to bind himself. 

Witness was then asked the following question: “If a person with 
proper security, who was not competent to bind himself, you would 
not loan it?” 

To which question counsel for caveatees objected as irrelevant and 
immaterial, but the Court overruled the said objection, to which 
ruling caveatees excepted, and the witness thereupon answered: 
“We would not loan it to an incompetent person.” 

On redirect examination, witness was asked : 

“When Stilson Hutchins saw you, Mr. Flather, in April, j 1909, was 
the money to be loaned to him at that time, or at a subsequent date?” 
To which question counsel for the caveator objected on tlje ground 
that the witness had been fully interrogated on direct examination 
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as to what occurred between the witness and Stilson Hutchins in 
April, 1909, and had not been cross-examined about it at all, and 
the Court sustained said objection, to which ruling caveatees ex¬ 
cepted. 

Witness was also asked: “Mr. Flather, so far as you know per¬ 
sonally was the declination of the bank based upon any personal 
knowledge of its officers as to Stilson Hutchins, or upon some reports 
or rumors coming to the knowledge of its officers?’ 7 

To which question counsel for caveator objected, and the Court 
sustained said objection, to which ruling caveatees excepted. 
105 In the course of the trial, there were given in evidence and 
read to the jury the following paper writings. 

1. Paper writing purporting to be a last will and testament of 
testator, bearing date March G, 1902, and being as follows: 

“This will dated March 6th, 1902, has been cancelled and super¬ 
seded by the will dated December 3, 1904. Stilson Hutchins. 77 

Washington, March 5, 1902. 
STILSON HUTCHINS. 77 

“I, Stilson Hutchins being, as I believe of sound mind humbly 
acknowledging my dependence on Almighty God for long continued 
health and prosperity, being about to start upon a journey to Den¬ 
mark and realizing the uncertainty of life, having destroyed all pre¬ 
ceding wills but revoking any that may have been overlooked, do 
make and execute this mv last will and testament. 

“I have filed herewith a schedule of all the real estate, stocks, 
bonds and personal property owned bv and of all notes and accounts 
owing to me at the date of January 1, 1902. There are probably 
many other notes and accounts due me which are omitted in the 
schedule, and 1 have purposely left out the debts due me on account 
of the Times Newspaper Company up to November 15, 1901, which 
are being collected to discharge the indebtedness of the said Company 
at that date. ft. is estimated that over and above this indebtedness 
between eight thousand dollars and ten thousand dollars will accrue 
from this source to my estate. 

“I desire as speedily as may be that all my debts be paid, other 
than the sums due on real estate which sums are stated in the ac¬ 
companying schedule. I owe nearly two hundred thousand dollars 
secured by stocks and bonds pledged therefor. Of my life insurance, 
which exceeds one hundred thousand dollars, which is for the benefit 
and in the name of my wife, this 1 should want carried out as de- 
signed, payable to her at stated intervals, and covering a long term of 
vears, but that the sums coming to her from that source shall be 
deducted from her share of the estate, my intention being as far as 
may be practicable, to distribute my property in three equal parts, 
one-third to my wife, Rose Hutchins, another third to my son, 
Walter Hutchins, and the other third to mv son, Lee Hutchins sub- 
ject to the following special bequests which 1 enjoin upon my heirs 
and executors to see carried out. 
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First, I give and bequeath to my wife, Rose Hutchins, th|e house 
in which we live,'No. 1603 Massachusetts Avenue, its furnishings and 
belongings including the silver pictures books and horses and car¬ 
riages. Of the pictures I desire that within six months of my demise 
each of my sons may be permitted by her to select five pictures or 
paintings and one hundred volumes of books most desirable to them 
for their association with me and if either of them should! outlive 
my wife that the marble bust of me may go to them, or either of 
them surviving. Subject to these exceptions as to the personal 
property, I will and bequeath to my wife a clear title to the 
106 said house and its belongings. I bequeath to William J. 

Dante my secretary whose faithful and intelligent service I 
desire to acknowledge the sum of 5000 dollars, payable at a con¬ 
venient time within six months from the income of the estate. 

“I desire that every year for the next ten years after my decease 
the sum of 500 dollars be paid out of the income of the estate to the 
Treasurer of the Associated Charities of Washington, D. C.,j for the 
use of the Society in its care of the poor of the city. The! sum of 
twenty thousand dollars I will and bequeath to Mildred Rogers, the 
daughter of Robert F. Rogers, and my daughter Clara to be in¬ 
vested for her by my executors, and the income thereof to be semi¬ 
annually paid to her for her especial use and benefit, and siibject to 
no control or supervision except that of her Father. On her mar¬ 
riage the said sum of twenty thousand dollars shall be passed over to 
her for her own management, but not to be alienated from her to 
her husband, but to be hers for her separate use during her life. 
If she leaves issue it shall descend by her will to the said issue; if 
otherwise it shall revert to her father if he survive her bujt in the 
event both die and Mildred leaves no children to inherit the said sum 
of 20,000 dollars or so much as may remain thereof shall be re¬ 
turned to my estate. 

“I give to Walter S. Hutchins the gold watch presented to me by 
the citizens of St. Louis, and to Lee Hutchins the gold watch (How¬ 
ard) carried by me. 

“I also give" and bequeath to Abby Somerby my half-sister, one 
thousand dollars, to be paid to her in cash for any use she (nay de¬ 
sire to make of it, or that it be invested for her by Lee Hutchins at 
her request, and I also charge my two sons with her suppor; during 
her lite at the rate of between eight hundred and one thousand dol¬ 
lars a year. ! 

“After provisions are made for the carrying out of these Requests 
I direct that all of the estate left by me shall pass to the joint con¬ 
trol of the Washington Loan and Trust Company (provided they 
will act and administer their part of the trust for a fee or Commis¬ 
sion of 2V 2 per cent on the sums received by them), my wife, Rose 
Hutchins, and my son Lee Hutchins (no bond to be required of the 
two last named) the three to be my executors, to have full charge of 
my estate, and with power to sell any portion of the same ahd rein¬ 
vest the proceeds, as a majority may determine, any other real estate, 
stocks, bonds or mortgages, and that they employ as accountant at 
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a fair salary Mr. William J. Dante, who is familiar with all .mv 
property and investments. 

“I desire that the income arising from all the property both real 
estate and mixed be applied and paid over at stated intervals as the 
three may determine to my wife Rose Hutchins, to Walter S. Hut¬ 
chins and to Lee Hutchins share and share alike after setting aside 
a reasonable amount at each quarter or semi-annual period to be 
applied to the payment of the incumbrances on the real estate and 
pledged stocks and bonds until the same are entirely clear. 
107 My desire is that one-half of the income shall be applied in 
this wav, and the other half distributed. 

“In case of the death of either of mv sons or mv wife the share 

%/ 

belonging to them shall become the property of the survivors in 
equal proportions, it being however expressly declared by me that 
the residence herein bequeathed to my wife Rose Hutchins and its 
furnishings, is to be hers, absolutely, during her life time, with the 
power to sell the same and reinvest in other property, the income 
from which shall be hers, and subject only to her own control. 

“I desire that my son Lee shall have the sole disposal of my New 
Hampshire property, known as Governor's Island and the main land 
property contiguous thereto to use the same without rent and to 
decide when to dispose of the same, which when sold the proceeds 
of such sale shall be added to the estate and the income distributed 
as that arising from other sources. 

“A large and valuable portion of my estate consists of stock or 
shares in The Telegraphone company, in the Tazewell Coal Lands 
and the railroad I am now building, and in the Beaumont oil lands 
and plant which may be subject to numerous contingencies I can¬ 
not see or provide for. 

“I leave to my executors, the disposition of these properties, or 
any part thereof, as they may deem wise and upon the unanimous 
assent of all. 

“I also empower them to bestow any part of the proceeds of the 
same or any of the other property herein devised for charitable or 
benevolent purposes as my wife and son believe I would have done 
if I had maintained control of it. 

“I have no great concern where 1 shall be buried and would prefer 
that my wife's wishes in this matter should govern, but if she is un¬ 
able or unwilling to decide the little burying ground at Hopkinton, 
N. H., where my dear mother lies might be the best selection. There 
more of my immediate relatives are buried than elsewhere within 
my knowledge. 

“If my sons or either of them marry and have issue I desire that 
in that event they shall have the power to devise their respective in¬ 
terests in my estate to their children in such proportions as they 
shall determine it being my object and intention to give to each of 
them the enjoyment of the income of one-third of the said estate 
during their life time and their children if any shall be born to them 
but in case this docs not happen, that their respective shares at their 
death shall melt into the whole estate for the survivor to dispose of as 
he or she may see fit. If such survivor leave no direct descendants, 
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I trust and direct that they will bequeath it to some noble charity 
for the alleviation of the suffering of mankind, for the support and 
protection of 'orphan children or of indigent aged people of both 
sexes, for the moderate assistance of young men and boys ijn pur¬ 
suing useful manual trades, but in no case for colleges, libraries or 
advanced educational purposes. Whoever is worthy of an educa¬ 
tion can always obtain one, but misfortunes are almost always un¬ 
avoidable, and no classes appeal to my sympathies more 
108 forcibly than little children who are thrown into the world 
and made to stagger under its calamities and respectable un¬ 
fortunate old people of the middle class left without the means of 
support or the physical ability to secure it. Hospitals, infirmaries 
and homes are alHncluded in my favorable consideration. 

“T have drawn this will with my own hand unaided and unadvised. 
It expresses my carefully considered wishes as to the disposition of 
my property. I certainly hope the legatees will accept it gratefully 
and not seek to alter or contest it, 1 enjoin them that they live 
under it and administer it amicably with consideration fo[r each 
other's wishes and interests. I realize my great unworthiness, my 
failure to employ the abilities which God has given me to his greater 
glory and honor and yet I humbly hope when I look back [over a 
long' and arduous past and remember how I have been tempted and 
what I have resisted that I have not failed at all times to do some 
good to my fellow men. If it shall be found however that jl have 
wrongel any one and failed to repair such wrong, I ask my wife 
and sons that they will be at all pains and expense make amends in 
justice to mv memory, that service being the most loving tribute they 
can pay it. So far as 1 know, however, there will not be left by me 
a living person who has any claim upon me that I have not enum¬ 
erated. 

“Finally, in the hope that, undeserving as I may be I njay ob¬ 
tain the forgiveness of my sins in the mercy of my Redeemer, jl com¬ 
mend my soul to God and my memory to my loving relatives and 
friends in this my last will and testament, which I have sighed in 
the presence of the three witnesses whose names are attached hereto, 
and in the presence of each other, March 6, 1902. 

STILSON HUTCHINS. 

WILLIAM E. LEWIS, 

1918 K. Street N. W., Washington. 

JOHN E. McGAW, 

503 M Street N. IF. 

JOHN JOY EDSON, 

Cor. 9 and F N. W. 

V | 

Then and there signed, sealed, published and declared by jStilson 
Hutchins, the said Testator, as and for his last will and testairjent, in 
the presence of us, who at his request, in his presence, and jin the 
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presence of each other, have hereunto set our hands as subscribing 
witnesses. 

STILSON HUTCHINS. 

WILLIAM E. LEWIS, 

1918 K Street N. W., Washington, D. C. 
JOHN E. McGAW, 

, 503 M Street N. W., Washington, D. C. 

JOHN JOY EDSON, 

Comer 9 and F Streets N. W.” 

109 2. Paper writing purporting to be a last will and testament 

of testator, bearing date May 27, 1908, as follows: 

“•I, Stilson Hutchins, being, as I believe, of sound mind, acknowl¬ 
edging my dependence on Almighty God, and realizing the uncer¬ 
tainty of life, do make and execute and publish this, my last will and 
testament, hereby revoking any and all wills and codicils heretofore 
made by me. Herewith I have filed a schedule of the real estate, 
stocks, bonds and personal property owned by me at the date of 
December 4, 1904. Some of this real estate stands recorded in the 
name of Lee Hutchins and of William J. Dante, my secretary, but 
this has been done for the sake of convenience, and my desire is 
that all of the property belonging to me which may stand in the 
names of Lee Hutchins or William J. Dante, or any other person or 
persons, shall be by proper deed of conveyance transferred to my 
executors hereinafter named, but such conveyance is not to include 
the residence 1603 Massachusetts Avenue, N. W., heretofore con¬ 
veyed in fee simple to my wife, Rose Hutchins, which it is my wish 
she shall hold for her sole and separate use, but the value of which, 
$60,000.00 is to be charged against her share in the estate. The fur¬ 
niture therein contained, the silver, the horses and carriages, and all 
articles of ornament and decoration, except the paintings and books, 
I bequeath to my wife for her use and benefit. The paintings and 
books, I desire to be sold with and by the advice of V. G. Fischer, 
the proceeds thereof to go to the estate, or, if preferred by my exe¬ 
cutors who are herein named as my heirs, the same may be divided 
between them in equal proportions as to value. 

“My life insurance, at this time, amounts to about $100,000. 
Some of it has been taken out in the name and for the benefit of my 
wife, and is payable to her in installments after my death. Whatever 
proceeds from these policies I desire to be paid into the estate, and be 
distributed as directed therein, but whatever, under the terms of the 
policies, she receives therefrom, is to be charged against her interest 
under this will. 

“I hereby devise all my property real and personal and mixed, 
wherever situated, to Rose Hutchins, my wife, to Walter S. Hutchins 
and to Lee Hutchins, my sons ana to Mildred Rogers, mv grand¬ 
daughter, their share to be divided into the following proportions: 
To my wife, Rose Hutchins, four-tenths, or forty per cent; to Walter 
S. Hutchins, three-tenths or thirty per cent; to Lee Hutchins, two- 
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tentns, or twenty per cent and to Mildred Rogers, one-tenth, or ten 

per cent. ' 

“I hereby appoint as my executors and trustees Rose Hutchins, 
Walter S. Hutchins, Lee Hutchins and William J. Dante, my secre¬ 
tary. and request that no bond be required of either of them, they 
to have full charge of my estate, with power to sell and corivey any 
portion of the same by deed or mortgage, and to reinvest the pro¬ 
ceeds or any part of the income in other real estate or securities, or 
to sell the present stocks or securities, and to invest in others; this 
power being subject to this one provision; that when any transaction 
exceeds in value $10,000.00 not less than three of the execu- 
110 tors shall unite in a written authorization of the s^me, and 
that a record be kept thereof. 

“In the event of the death or renunciation of either of the execu¬ 
tors or trustees herein named, it is my desire that the Judge; holding 
the probate Court of the District of Columbia, shall appoint as execu¬ 
tor or trustee in the place of the deceased or resigned member such 
person as the remaining executors or trustees may agree upon; and in 
the event of their failure so to agree, the court is requested to appoint 
an executor or trustee to fill such vacancy. 

“At the end of five years after my death, if all of my executors and 
trustees shall agree thereto, and can arrive at an amicable division of 
the estate on the basis of the share allotted to each, first providing for 
the discharge of the several bequests herein made, they may proceed 
to such division. 

“I desire that the said executors and trustees employ as accountant 
or secretary, Mr. William J. Dante, at a fair salary to be fixed by 
them, and that all income or proceeds arising from the sale of any 
part of the estate, and from the life insurance, be deposited in the 
name of the said executors and trustees in the Washington Loan and 
Trust Company, (as depository only) and that after setting!aside, as 
nearly as possible, one-third of the net income, or a larger amount, if 
thev shall so decide, which shall be applied to the reduction of the 
indebtedne s of the estate, the said executors or trustees shall at stated 
and regular intervals, as they may agree, pay over to eacjh of the 
bcncficaries named, to wit, my wife and my two sons and Mildred 
Rogers, the proportions herein bequeathed to them respectively. 

“I give and bequeath to my half sister Abby Somerby seventy-five 
dollars per month, to be paid to her or for her monthly, for her sup¬ 
port during her life. 

“In case of the death of either of my sons or my wife, withbut issue, 
the shares herein bequeathed and belonging to them shall bejeome the 
property of the survivors in equal proportions. 

“T have drawn this will with my own hand. It expresses jmy care¬ 
fully considered wishes as to the disposal of my property. I sincerely 
hope the legatees will accept it gratefully and not seek to alter or 
contest it. I enjoin upon them that they live under and administer 
it in a friendly and yielding spirit, and with due consideration of 
each others’ rights and interests. 

“I realize my great unworthiness, my failure to employ the abilities 

I 
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which God has given me to His greater glory, and yet I dare to 
humbly hope when I look back over a long and arduous past and 
reflect how I have been tempted and what I have resisted, the good I 
have tried to do, while accomplishing so little, that I may obtain the 
forgiveness of my sins through the great mercy of my Redeemer, and 
thus hoping I commen'd my soul to God and my memory to my lov¬ 
ing relatives and friends. 

STILSON HUTCHINS, 

Washington, D. C. 

May 27, 1908. 

Ill “Then and there signed, sealed, published and declared by 
Stilson Hutchins, the said testator, as and for his last will and 
testament, in the presence of us, who at his request, in his presence, 
and in the presence of each other, have hereunto set our hands as 
subscribing witnesses, on this the 27th of Mav, 1978. 

BOYD TAYLOR, 

900 F Street, N. IV. 

JOHN POOLE, 

900 F Street, N. W. 

R. F. MILLER, 

900 F Street, N. \V ” 

3. Paper writing, bearing date October 26, 1910, being the will in 
controversy, as follows: 

“I, Stilson Hutchins, being, as 1 believe, of sound mind, acknowl¬ 
edging my dependence on almighty God and realizing the uncer¬ 
tainty of life, do make and publish this my last will and testament, 
hereby revoking all wills and codicils heretofore made by me. 

“I bequeath to my executors hereinafter named the sum of twenty- 
two thousand five hundred dollars ($22,500.00) in trust to invest and 
reinvest the same from time to time and to pay the net income there¬ 
from not exceeding seventy-five dollars ($75.00) per month to my 
half sister, Abby Somerby, in quarter-annual installments during her 
life. Upon her death, the principal of said fund and any surplus in¬ 
come therefrom shall pass under the subsequent provisions of this 
will. 

“I give and bequeath to my wife, Rose Hutchins, if she shall sur¬ 
vive me, all personal property used in connection with the premises 
numbered 1603 Massachusetts Avenue, Norihwcst, in the City of 
Washington, District of Columbia, except the paintings and books 
but including the silver, the horses and carriages and all articles 
of ornament and decoration. 

“After the payment of my debts and provision for the foregoing 
legacies, I give, devise and bequeath all the rest and remainder of 
my estate, real and personal, as follows: 

“To my wife, Rose Hutchins, if she shall survive me, an undivided 
thirty-five one-hundredths (35/100) thereof. 

“To my son, Walter S. Hutchins, an undivided thirty-five one- 
hundreths (35/100) thereof. 
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“To my son, Lee Hutchins, an undivided twenty one-hundreths 
(20/100) thereof. 

“To my granddaughter, Mildred Rogers, an undivided ten one- 
hundreths (10/100) thereof. i 

“I hereby appoint as my executors my sons Walter S. Hutchins 
and Lee Hutchins and Charles L. Frailey, and request that jno bond 
shall be required of any one of them. 

“This will expresses my carefully considered wishes as to the dis¬ 
posal of my property. I sincerely hope the legatees will accept it 
gratefully and not alter or contest it. I enjoin upon them that 
they live" under and administer it in a friendly and yielding spirit, 
and with due consideration of each others' rights and interests. 

“I realize my great unworthiness, my failure to employ the abilities 
which God has given to me to His greater glory, and yet I dare to 
humbly hope when I look back over a long and arduous pas); and re¬ 
flect how I have been tempted and what I have resisted, the 
112 good I have tried to do while accomplishing so little, that I 
may obtain the forgiveness of my sins through tjhe great 
mercy of my Redeemer, and thus hoping I commend my soul to 
God and my memory to my loving relatives and friends. 

“Witness my hand on this, the 26th day of October, A. D.j 1910, at 
the Citv of Washington, in the District of Columbia.” 

STILSON HUTCHINS. 

The foregoing instrument was signed by the testator, Stilsoiji Hutch¬ 
ins, in our presence, on the twenty-sixth day of October, [1910, at 
the City of Washington, in the District of Columbia, and at the same 
time he declared the same to be his last will and testament and re¬ 
quested us to sign the same as witnesses thereto, which we do accord¬ 
ingly, in his presence, and in the presence of each other, on the day 
above mentioned. 

Witnesses: 

MART E. TRUSSELL. 

NORMAN W. KLOPFER. 

4. Paper writing, being a deed in trust of testator and his wife to 
William J. Dante, bearing date March 7, 1910, and being as follows: 
This Indenture “Made this 7th day of March in the yearj of Lord 
one thousand nine hundred and ten, by and between Stilson Hutch¬ 
ins and Rose Keeling Hutchins, his wife, of the City cjf Wash¬ 
ington, District of Columbia parties hereto of the first part and 
William J. Dante, trustee of the same place, party herefo of the 
second part. 

“Witnesseth That the parties of the first part for and in con¬ 
sideration of the sum of Ten ($10.00) Dollars, in lawful ljioney of 
the United States of America, in hand paid by the party of the second 
part, at and before the sealing and delivery of these presents, the 
receipt of which is hereby acknowledged, have granted, bargained, 
sold, aliened, enfeoffed, released, assigned and conveyed, and do by 

7—3282a 
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these presents, grant, bargain, sell alien, enfeoff, release, assign and 
convey unto the said party of the second part, William J. Dante, 
trustee, his heirs and assigns, all those certain pieces or parcels of land 
and premises situate and being in the City of Washington and Dis¬ 
trict of Columbia, known and distinguished as and being lots No. 14, 
15 and 16 and square 224; lot 12 and part of 14 in square 377; part 
of lot 7 and lot 37 square 378; part of lot 108 and square 515; 
sublots 132 to 141, both inclusive, in square 516; lot 10 in square 
293; lots 10, 11 and 12 in square 406; part of lots 7 and 8 in square 
406; part of lot 84 square 210; sub lot 90 in square 212; part 
of lot 4, square 181 known as No. 130S-l6th Street lots 68, 801, 9, 
and sub lot 179, in square 2530; lot 155 and 812 square 
2530, known as Highlands Apartment House; parcel of land 
located on or near Arizona Avenue and known as (Green Springs) ; 
together with all stocks, bonds, notes, securities, accounts, 
demands, dues, moneys in bank, or otherwise, as well as all the 
113 other property or estate of every kind and character now owned 
qi* possessed by the said Stilson Hutchins, one of the parties of 
the first part, and to which he holds title or to which he may be the 
legal or equitable owner, whether in his own name or in the name of 
William J. Dante, and all other property of every kind and character, 
real, personal or mixed and wheresoever situated, to which the said 
Stilson Hutchins holds title, or of which he is the legal or equitable 
owner, together with all the improvements, ways, casements, rights, 
privileges, to the same belonging, or in any wise appertaining, and 
all the remainders, reversions, rents, issues and profits thereof or in¬ 
come therefrom; and all the estate, right, title, interest, claim and de¬ 
mand, either at law or in equity or otherwise however, of the said 
parties of the first part, of, in, to or out of the same, especially reserv¬ 
ing herefrom the household effects and personal property of said 
Stilson Hutchins upon premises number 1603 Massachusetts Ave¬ 
nue, Northwest, as well as all horses, carriages, or automobiles and 
money on deposit in the Higgs National Bank. 

To Have and to Hold the said real estate, personal and mixed 
estate and property hereinbefore set forth unto and to the use of the 
said Stilson Hutchins, one of the parties of the first part, his heirs and 
assigns, that is to say, the said party of the second part is to have the 
absolute title, charge and control of all the property hereinbefore 
described, with power to collect all rents and other incomes arising 
in or growing out of said real, personal or mixed property, and to do 
every act and thing necessary for its care, maintenance and preserva¬ 
tion, with power and authority to make sale, hypothecate, mortgage, 
remortgage, release, discharge or incumber any or all of said property, 
subject to the condition hereinafter set forth, sue, compromise or 
compound any action, suit, proceeding, difference or demand, em¬ 
ploy or discharge persons, or to do every act and thing necessary for 
the care, preservation, maintenance and otherwise of the said estate 
and property, the same as the parties of the first part might or could 
personally do, if present at the doing thereof; the income derived from 
all of the said property and estate, after the payment of the taxes and 
all other necessary charges and expenses arising in or growing 
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out of the care, preservation, maintenance and protection of the same 
shall be set aside to the use, control and direction of the said Stilson 
Hutchins, one of the parties of the first part, during his life time, for 
his use and benefit, subject to the payment by the said trustee to said 
Rose Keeling Hutchins of the amount directed in a writing of even 
date herewith. This conveyance is made with the further reservation 
that no sale or exchange of any of the real property conveyed by this 
instrument shall be made ly the party of the second part without 
the consent of the parties of the first part in writing first had and 
obtained [or of the said Rose Keeling Hutchins in case of the inca¬ 
pacity of the said Stilson Hutchins,]* which consent is to!be made 
a part of any deed or instrument conveying the same. 

114 That upon the dea h of the said Stilson Hutchins, one of 
the parties hereto of the first part, all of the property Conveyed 
by this conveyance, of every kind and character, is to imikiediatelv 
revert to the estate of the said Stilson Hutchins and is to be conveyed, 
assigned, and turned over by the said party of the second part to any 
executors or trustees that may be named in the last will and Testament 
of the said Stilson Hutchins for distribution in accordance j with the 
terms thereof, the said Rose Keeling Hutchins expressly reserving the 
right at such time to elect whether she shall take her dower interest 
therein as allowed by law, or the share to which she may be allotted 
under the last will and testimony of the said Stilson Hutchins. 

That the said party of the second part, for his services as trustee 
hereunder is to receive the same compensation as that now paid to 
him by the said Stilson Hutchins, one of the parties of the first part, 
or such other sum as the said Stilson Hutchins may conclude to be 
advisable and proper. 

And the said parties of the first part, for themselves, their heirs, 
executors and administrators, do hereby covenant, promise and agree 
to and with the said party of the second part; his heirs and assigns, 
that they, the said parties of the first part, their heirs, shall and will 
warrant and forever defend the said pieces or parcels of ground and 
premises or appurtenances and the other estate and property hereby 
conveyed, unto the said party of the second part, his heirs and assigns, 
from and against the claims of all persons, claiming or to claim the 
same or any part thereof, by, from, under or through the sajid parties 
of the first part. 

And further, That they, the said parties of the first part, and 
their heirs, shall and will, at any and all times hereafter, upon the 
request and at the cost of the said party of the second part,! his heirs 
and assigns, make and execute all such other Deed or t>eeds, or 
other assurances in law, for the more certain and effectual convey¬ 
ance of the said pieces or parcels of ground and premises and 
appurtenances or the other property, real, personal or mixed herein 
conveyed unto the said party of the second part, his heirs dr assigns, 
as the" said party of the second part, his heirs or assigns, or jhis coun¬ 
sel, learned in the law shall advise or require. 


[♦Words enclosed in brackets erased in copy.] 
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In Testimony Whereof, the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 
wri'.ten. 

STTLSON HUTCHINS, [seal.] 

Witnesses: 

AMY LOUISE WOOD, 

LLOYD A. DOUGLASS. 

ROSE KEELING HUTCHINS, [seal.] 


City of Washington, 

District of Columbia, ss: 


I, Lloyd A. Douglass, a Notarv Public, in and for the District 
aforesaid, do hereby certify that Stilson Hutchins and Rose 
115 Keeling Hutchins, parties to a certain deed, bearing date on 
the 7th day of March, A. D. 1910, and hereunto annexed, per¬ 
sonally appeared before me in the aforesaid District, the said Stilson 
Hutchins and Rose Keeling Hutchins, being personally well known 
to mo as the persons who executed the said deed and conveyance and 
acknowledged the same to be their act and deed. The interlineation of 
“known as No. 1308 16th Street" on line 25, page one, having been 
inserted before execution, and parts of line 24 and 25, page three, to 
wit, “or of the said Rose Keeling Hutchins in case of the incapacity 
of the said Stilson Hutchins" having been stricken out before execu¬ 
tion. 

Given under my hand and notarial seal this 7th dav of March, 
A. D. 1910. 


LLOYD A. DOUGLASS, [seal.] 
[notarial seal.] Notary Public, D. C. 


5. Order of Testator as Follows: 


“March 7, 1910. 

William J. Dante, Esq., Trustee, Washington, D. C. 

Dear Sir: T hereby direct you as trustee of my estate, to pay to 
my son Lee Hutchins, the sum of fifty dollars per month, and give 
him the use of an apartment or accommodations for his use, at the 
Highlands or elsewhere, as he may see fit, free of rent, this authori¬ 
zation to continue during the period of my life, unless in writing 
by me revoked prior to such time. 

Respectfullv, 

STILSON HUTCHINS.” 


At the conclusion of all the evidence offered by the respective 
parties, caveator and caveatees, caveator requested the Court to grant, 
and the Court granted, among others, the following instructions to 
the jury: 

1. “You are instructed that in determining whether at the time 
the instrument in controversy, dated October 26, 1910, was executed 
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by Stilson Hutchins, he was of sound and disposing mind, you are 
to consider all of the evidence that has been submitted to ybu in this 
case as to his acts, habits, conversations, and declarations, so |far as the 
same may, in your opinion, throw light upon his mental Jcondition 
at that time, and if, upon such consideration of the evidence, you 
find that at the time that instrument was executed by Stilson Hutch¬ 
ins he did not have sufficient mental capacity to know in ja general 
way the extent and value of his property, and who were the natural 
objects of his bounty and their deserts with reference to their conduct 
toward him and their treatment of him, and what were their relative 
claims and necessities, and that he did not have sufficient blind an 1 
memory to retain these facts in his mind in a general way long 
enough to have his will prepared and executed, and generally to 
fully understand his purposes and the business he was engaged 
in disposing of his property, then you are instructed that you should 
answer the first issue “No”. 


116 9. (As amended.) “In determining the mental capacity of 

Stilson Hutchins, you are instructed that that question relates 
to his capacity to make the will of October 26, 1910, whfch is the 
only one in controversy in this case. If you find that thjat alleged 
will was executed at a time when Stilson Hutchins was not of sound 
and disposing mind, as that term is elsewhere defined in thjis charge, 
or that it was procured by undue influence, it is in law no will at all, 
and it is your duty to so declare, without regard to any provisions of 
the alleged wills of 1908 and 1902, (and without regard to whether 
you believe Stilson Hutchins is of sound mind and uninfluenced in 
1910, would or would not have left the caveator more or less of his 
property.) You are further instructed that the validity of the wills 
of 1902 and 1908 is not in issue in this case, and, in determining 
the issues presented to you, you are not at liberty to consider whether 
the former wills or either of them may be held valid or invalid here¬ 
inafter.” 

11. (As amended.) “You are instructed that the opinions ex¬ 
pressed by the medical experts given in evidence in this cqse depend 
upon the assumed truth of the facts stated in the hypothetical ques¬ 
tions submitted to those experts. Whether these facts are true or not 
is a question solely for your determination, and if you dj> not find 
the facts to be substantially true as assumed in said question or ques¬ 
tions, you should disregard entirely the opinion of such j expert or 
experts.” 


12. “You are instructed that the instructions given yj>u by the 
Court are for your guidance as to the application of the principles 
of law to the evidence submitted to you, but it is your exclusive 
province to judge of the credibility of the witnesses and the weight 
of their testimony as tending to prove the facts relied on by either 
party to this case.” 

To the granting of said instructions numbered 1, 9 and 11 and 
each of them, caveatees excepted separately and severally, and the 
Court noted the said exceptions as follows: 
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Prayer No. 1. Exception is noted thereto because it does not state 
anything about the burden of proof, and because there is an absence 
of statement in it regarding the rule of preponderance of evidence. 

Prayer No. 9. Exception is noted to the granting of Caveator's 
prayer No. 9, as amended, on the ground that it is misleading and 
confusing to the jury, and erroneous in that it states to the jury 
that in determining the mental capacity of Stilson Hutchins, and 
also on the question of undue influence, it is their duty, if they find 
that Stilson Hutchins was of unsound mind as defined by the Court 
or that the will in question was procured by undue influence, to so 
declare without regard to any provisions of the alleged wills of 1908 
and 1902. 

We likewise except to the statements next thereto following, to the 
conclusion of the prayer, as amended, because in effect said prayer 
as amended, Withdraws from the jury consideration of the said prior* 
wills, and at least tended to make them believe that no importance 
was to be attached to their execution, and because in this 
117 connection the Court refused to state the rule as laid down 
in the caveatee's prayer, 12th prayer and 18th prayer, as the 
two latter are modified. 


Prayer No. 11. The eaveatees except to the granting of the Cavea¬ 
tor’s 11th prayer as amended because said prayer as amended by the 
Court is not sufficiently definite, particularly in view of the character 


and prominence of the hypothetical questions propounded to the 
medical experts in this case, although it was pointed out to the Court 
on argument that each and every substantial fact in the hypothetical 
question must be true, and if one of these facts is not found in the 
case, the jury must discard the answer or answers, and because noth¬ 
ing is said in said prayer about the bias or interest of such witnesses. 


And thereupon eaveatees requested the Court to grant, among 
others, the following instructions to the jury: 

3. (As amended.) “The jury are instructed as matter of law that 
the decedent, Stilson Hutchins, is presumed in law to have been of 
sound and disposing mind and capable of executing a valid deed 
or contract at the time of the execution and publication of the paper 
in evidence dated October 26, 1910, and purporting to be his last 
will and testament and they are further instructed that by reason 
of said presumption the burden of proof in the case at bar rests upon 
the caveator to (overcome said presumption and to) prove to them 
by a fair preponderance of the evidence that the said Stilson Hut¬ 
chins at the time aforesaid was not of sound and disposing mind and 
was not capable of executing a valid deed or contract. 

4. “The jury are instructed as matter of law that the right of 
making and disposing of one's property as he pleases even to gratify 
partialities or prejudices and even to the exclusion of those of near 
and close blood connection with him is (among the dearest and most 
sacred rights of the citizen secured by the law; and that right ought 
not to be impaired or nullified except upon the most substantial 
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ground. To make a valid will it is not necessary that thej testator 
should be endowed with a high order of intellect or even an intellect 
measuring up to the ordinary standards of mankind. Isov is it 
necessary to the making of a valid will that the party shoulji have a 
perfect memory and that his mind should be wholly unimpaired by 
age, sickness or other infirmities.) If, (therefore) the jury shall 
find from the evidence that Stilson Hutchins on the 26th day of 
October, 1910, when he executed and published the testamentary 
paper in evidence and bearing said date, possessed memory ahd mind 
enough to know what property he owned and desired to dispose of 
and the persons to whom he intended to give it and the mknner in 
which he wished it applied by such persons and generally fully 
understood his purposes and the business he was engaged in, in so 
disposing of his property he was in contemplation of law of* sound 
and disposing mind, and (therefore) if you should so find|the ver¬ 
dict should be for the caveatees upon the first, issue of| mental 
capacity.’ 7 

* 

118 5. “The jury are instructed as matter of law that the 

burden of proof rests upon the caveator to show testamentary 
incapacity on the part of Stilson Hutchins at the time of making the 
will in question. The proof of incapacity at any prior Or subse¬ 
quent time while it may furnish evidence reflecting on the Condition 
of the testator’s mind at the date of the will will not relieve {he party 
assailing the will from the necessity of establishing by a fair pre- 
ponderence of evidence the existence of the mental incomp^tency at 
the time of executing the paper.” 

5. (Caveator’s proposed substitute for caveatees’ 5.) 

“The jury are instructed as matter of law that the burden! of proof 
rests upon the caveator to show testamentary incapacity on the part 
of Stilson Hutchins at the time of making the will in question. 
Proof of incapacity at any prior or subsequent time, while competent 
evidence reflecting on the condition of the testator’s min^l at the 
date of the will, will not suffice unless it satisfies the jury tjhat such 
mental incompetency also existed- at the time of executing thje paper.” 

6. “The jury are instructed as matter of law that in considering 
the testamentary paper in evidence they are not authorized to pass 

• upon the reasonableness of the provisions of said paper nor would 
they be justified in finding against it because they thought its pro¬ 
visions unreasonable or not in accord with their ideas of| what is 
right or what the disposition should have been. (When 'a will is 
deemded unreasonable it should be because it contains some such in¬ 
trinsic evidence of mental unsoundness, insufficient memory, or in¬ 
sane delusion other than the mere presumed unjust or unequal dis¬ 
tribution made therein of the estate. In other words where the fixed 
purpose of the testator is stated in rational language indicating -no 
want of knowledge or memory in respect to his estate, his family, or 
the ordinarily natural objects of his bounty the mere fact that he 
has exercised his lawful power to disappoint the reasonable expec- 
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tations of those nearest him and the natural and proper objects of 
his bounty in the opinion of the community and has therefore done 
an apparently unnatural and unjust thing is not to be regarded as 
unreasonable in the sense of evidencing mental incapacity.” 

8. “The Court instructs the jury that in considering their verdict 
in this case they should entirely disregard the opinions of any wit¬ 
ness or witnesses, based on facts within their knowledge, which they 
formed after the death of Stilson Hutchins though given in evidence 
in this case; that such opinions formed at the time of transactions had 
with or observations made bv anv such witness or witnesses of the 

V 

mental incapacity of Stilson Hutchins have been admitted in evi¬ 
dence for such consideration as they, the jury, may deem them 
worthv in connection with all the evidence in the case, but such 
opinions formed by any such witness or witnesses afterwards cannot 
properly be considered by the jury.” 

!). “The Court instructs the jury that in considering the mental 
capacity of Stilson Hutchins on 1 lie 26th day of October, 1910, at 
the time of the execution of the paper writing-propounded 
1 ID by the eaveatees in this case as the last will and testament of 
said Stilson Hutchins, they should consider the previous will 
made by Stilson Hutchins dated May 27. 1908. and if they find that 
said will was made when the said Stilson Hutchins was of sound 
mind capable of executing a valid deed or contract they should re¬ 
gard that will as evidence tending to show a condition of soundness 
of mind on the part of Stilson Hutchins when the contested will was 
made.” 

10. “The jury are instructed that if they find that Leo Hutchins, 
the caveator, while he had opportunity to see, converse with and ob¬ 
serve bis father at and prior to the time that Lee Hutchins entered 
into or was a party to the execution of the deeds, contracts, agree¬ 
ments, and transfers of real estate and personal estate, that he, Lee 
Hutchins, by being a party to the said acts on the part of his father 
thereby affirmed the mental competency of Stilson Hutchins on the 
days of said transactions, and the burden of proof is upon him to 
show bv satisfactory evidence that at other times his father was of 
unsound mind, at periods between the dates of the execution of the 
aforesaid contracts, convevances and transfers.” 

11. “The jury are instructed that the acts of Stilson Hutchins 
represented by deeds and conveyances and his ratifications of busi¬ 
ness transactions conducted for him by his agents; the acceptance of 
powers of attorney by his sons; the acceptance of the deed in trust 
of March 7, 1910, and of commissions by his agent and trustee 
Dante; the acceptance of the deed to Governor's Island by his son 
Lee and his act of witnessing the deed in the summer of 1910 in 
which Stilson Hutchins joined, before and after the execution of 
the paper-writing purporting to be his last will and testimony, dated 
October 26, 1910, afford strong presumptive evidence that at the 
several times of the performances of these acts and the acknowledge- 
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ment of said deeds, Stilson Hutchins was of sound mind and capable 
of executing a valid deed or contract, and that the burden of proof 
is upon the caveator to rebut said presumption by a fair preponder¬ 
ance of the evidence in this case.” 

12. “The Court instructs the jury that upon the question of 
mental capacity of Stilson Hutchins on the 26th day of (October, 
1910, when he"executed the alleged testamentary paper in Evidence, 
and also upon the question whether the said testamentary paper was 
jarocured by undue influence exercised upon the said Stilson Hutchins 
at the said time, or as the result of misrepresentations made to him, 
said Stilson Hutchins, at the time of or prior to the execution of the 
said alleged testamentary paper, they will take into consideration the 
prior will in evidence executed by the said Stilson Hutchiris on the 
6th of March, 1902, and also the prior will in evidence executed by 
the said Stilson Hutchins on the 27th day of May, 1908, anjl if they 
shall find that the provisions of the said two prior wills exhibit sub¬ 
stantially the same testamentary purposes on the part of j the said 
Stilson Hutchins as the will in controversy and were reasonable in 
t heir provisions according to the circumstances surrounding] the said 
testator at the time of their respective execution, then they are in¬ 
structed as a matter of law that the consistency and reasonable- 
120 ness of the several wills with each other tends to show that 
the subject of the testamentary disposition of his (property 
by the said testator occupied much of his thoughts for many years 
aixd that his mind was in a sound and disposing state when (he made 
the last will and testament in controversy, and that the same was not 
made through any undue influence or as a result of misrepresenta¬ 
tions:” ( 


18. “The jury are instructed as matter of law that in the case at 
bar they are not dealing with a question of sanity or insanity. The 
law recognizes that even a person so insane as to be dangerous to the 
public if set at liberty may yet have sufficient mental capacity to 
make a will, enter into contracts, to transact business ana to be a 
witness. The only question the jury are to consider is whether or 
not Stilson Hutchins at the time of executing the testamentary 
paper in evidence possessed sufficient mental capacity to make and 
dispose of his estate with judgment and understanding with ref¬ 
erence to the amount and situation of his property and the worthy 
claims of the different persons.” 


14. “The jury are instructed as matter of law that the decedent, 
Stilson Hutchins, was not required by law to be able at the moment 
of executing his alleged last will and testament in evidence, to carry 
in his mind the details of his estate or to have had at the time actual 
knowledge of the nature and conditions of all his property or of its 
(precise) extent and value; nor is it necessary that he should have 
been able to specify every part of his property. All the law requires, 
is that he should have had a general comprehension of his estate and 
of the act in which he was engaged and of the effect of thp will he 
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was making. (He must at the same time have been able to under¬ 
stand who his relatives were and who were the natural objects of his 
bounty.) It was not necessary that he should have had ability at 
the time in question to call to mind all items of his property and to 
appreciate as well as to remember the value of each item, (nor is it 
necessary that he should have been able to recall all that he had done 

4s 

for each of the persons coming within a reasonable range of his 
bounty.)' 

15. “The jury are instructed that if they are satisfied as to the 
attesting witnesses to the will in controversy (and as to the lawyer who 
drew the will and was present at its execution) that they are disin¬ 
terested, intelligent and truthful, their testimony as to the mental 
condition of Stilson Hutchins at the time he executed the will is en¬ 
titled to careful consideration by the jury, and that the testimony 
of such witnesses, other things being equal, is entitled to more weight 
than that of witnesses who were not present at the time of the execu¬ 
tion of the will. 77 

Substitute for No. 15. 

“The jury are instructed that if they are satisfied that the attest- 
ing witness to the will in controversy was disinterested,, intelligent 
and truthful, the testimony of such a witness, as to the fact of execu¬ 
tion and the attendant circumstances, other things being equal, is 
entitled to more weight than that of witnesses who were not present 
at the time of the execution of the will; by the phrase “other things 
being equal, 77 the Court means to submit to the jury whether 
121 they find the subscribing witness equally credible, intelligent, 
and disinterested, when compared with other witnesses in the 

case." 

21. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his father, 
to execute a valid deed or contract on the 7th day of March, 1910, 
because of his approval of the deed in trust of that date under the 
circumstances given in evidence in this case, and that in considering 
their verdict the jury should regard said Stilson Hutchins as of 
sound and disposing mind capable of executing a valid deed or con¬ 
tract on said day at the time of the execution of the said deed in 
trust. 77 

22. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his father, 
to execute a valid deed or contract at the time of the execution of 
the power of attorney given to him by his father, dated the 22nd 
day of April, 1904, and on each and every time thereafter they shall 
find from all the evidence said Lee Hutchins acted thereunder in 
transacting business for and in the name of the said Stilson Hut¬ 
chins; and that in considering their verdict the jury should regard 
said Stilson Hutchins at said times as of sound and disposing mind 
capable of executing a valid deed or contract." 
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23. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his father, 
to execute a valid deed or contract at the time of the execution of 
the deed of Stilson Hutchins to said Lee Hutchins, dated the 9th 
day of December, 1904, conveying Governors Island to him, Said Lee 
Hutchins; and that in considering their verdict the jury should re¬ 
gard said Stilson Hutchins at said time as of sound and disposing 
mind capable of executing a valid deed or contract.” 

I 

24. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his father, 
to execute a valid deed or contract at the time of the execution by 
said Stilson Hutchins of the agreement under seal dated the 28th 
day of April, 1910, relating to the affairs of the Purity Ice Company 
which said Lee Hutchins also executed with others; and that jin con¬ 
sidering their verdict the jury should regard said Stilson Hutjbins at 
the time of the execution of said paper by him as of sound gnd dis¬ 
posing mind capable of executing a valid deed or contract.” 

25. “The jury are instructed that Lee Hutchins, the caveator, is 
estopped to deny the mental capacity of Stilson Hutchins, his father, 
to execute a valid deed or contract at the time of the transfer of 
stock of the Fischer Art Company to said Lee Hutchins | and at 
the time of the gift of the Columbian Peanut stock by Stilson Hut¬ 
chins to Lee Hutchins; and that in considering their verdict tjhe jury 
should regard said Stilson Hutchins as of sound and disposing mind 
capable of executing a valid deed or contract at said times.” 

Substitute for No. 26. 

“The jury are instructed that if they find that any witness in this 
case has intentionally sworn falsely with respect to anjr matter 
122 in regard to which said witness could not have been mistaken, 
then the jury are instructed that they are (at liberty) to dis¬ 
regard all or any part of the testimony given by said witness.’ 

27. “The jury are instructed as matter of law that the testimony 
of the witnesses for the caveatees Lloyd A. Douglass and Ernest Chad¬ 
wick, the Notaries Public, who took the acknowledgments ofi Stilson 
Hutchins to certain deeds in evidence executed by the saidi Stilson 
Hutchins in 1910 and at other times is entitled to great weight, if 
they should find from the evidence that said Douglass and Cliadwick 
are Notaries Public and took the said acknowledgments.” 

! 

28. “The jury are instructed that they cannot find Stilson Hut¬ 
chins of unsound mind and incompetent to make a valid will merely 
because they shall find from the evidence, if they do so find, that 
he had eccentricities and that he had physical weaknesses ijnd was 
unable at all times to control himself. Mere eccentricities of speech 
and conduct and physical weaknesses do not justify the setting 
aside of a will on the ground of mental incompetence. The evi¬ 
dence relating to these matters has been admitted and is to be con¬ 
sidered by the jury only in connection with all the other Evidence 
in the case, both written and oral and documentary, for such weight 
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as the jury think it is entitled to have bearing upon his alleged 
mental incompetence at the very time of the execution of the will 
in controversy.” 

And the Court granted each of the said last mentioned instruc¬ 
tions, numbered 8 and 26, and refused to grant each of the same 


numbered 4, 5, 6, 8, 9, 10, 11, 12, 13, 14, 15, 21, 22, 23, 24, 25, 27 


and 28, in lieu of that numbered 5 granted the caveator's substitute 


therefor. 


To tlie refusal of the Court so to grant the said refused prayers, 
and each of them, and to its granting the substitute for that num¬ 
bered 5, eaveatees excepted separately and severally, and the Court 
noted and allowed said exceptions. 

And thereupon the Court, on its own motion, instructed the jury 
as follows: 

“Gentlemen of the jury, a proper understanding of the nature of 
your responsibility and of the law that must govern you in your de¬ 
liberations in arriving at a verdict in this case are matters of para¬ 
mount importance. Therefore I invite your closest possible atten¬ 
tion to the instructions the Court is about to give vou. 

“The duty devolves upon you to deal with the questions of fact 
in this case, and with questions of fact only. You must take the law 
from the Court as it is given, because it is the exclusive province of 
the Court to instruct vou as to the law. You mav have vour own 
notions about what the law should be, but no matter what vour no- 

7 v 

tions may be you cannot invoke your own judgment as to the law, 
but must be guided altogether by the instructions of the Court as to 
the law to be applied by you, and by which you will be 
128 guided, in weighing, considering and determining what the 
facts have established in this case. In other words, you are 
the judges of the facts, and the Court of the law which is to guide 
you and by which you are limited, in forming your judgment upon 
the questions of fact. 

“As it is expressed in the caveator's twelfth prayer: 

“ ‘You are instructed that the instructions given vou bv the Court 
are for your guidance as to the application of the principles of law 
to the evidence submitted to vou but it is vour exclusive province 
to judge of the credibility of the witnesses and the weight of their 
testimony as tending to prove the facts relied on by either party to 
this case/ 

“It is no part of your responsibility to pass judgment upon the 
wisdom of the provisions of the instrument here in controversy 
executed by Stilson Hutchins October 26, 1910. The right of mak¬ 
ing a will and disposing of one's property as he pleases, even to 
gratify partialities or prejudices, and even to the exclusion of those 
of near ahd close blood connection with him. is among the well rec¬ 
ognized rights of the citizen, secured by the law. The law permits 
each individual to make his will according to the impulses of his 
own judgment, provided, always, that he be of sound and disposing 
mind and capable at the time of executing a valid deed or contract, 
and provided further that the will has not been obtained by illegal 
considerations. 




LEE HUTCHINS VS. WALTER S. HUTCHINS ET AL. | 109 

“Therefore, fixing in your minds at the outset that the Validity 
of this will is in no wise dependent upon your judgment] as to 
whether Stilson Hutchins made the kind of will that you i would 
have made had you been in his circumstances, you will be gble to 
understand and apply the further instructions of the Court! which 
are to guide you in your determination of the issues, so called,! which 
are to be submitted to you for your verdict. Your verdict will be 
responsive to each one of these issues, or questions the paper con¬ 
taining which will be submitted for vour inspection upon your re¬ 
tirement to the jury-room. 

“The first issue or question—and in this connection thfe term 

“issue” is synon-mous with “question"—the first issue or question 

that is submitted to vou for vour answer is this one: 

•/ •> 

“1. Was the said Stilson Hutchins, at the time of executing said 
paper writing bearing date October 26, 1910, of sound and disposing 
mind and capable of executing a valid deed or contract? 77 

“You will answer this question either “yes, 77 on the one hgnd, or 
“No, 77 on the other hand, depending upon whether you find J3tilson 
Hutchins to have been of sound or unsound mind at the timej of the 
execution of this paper writing; If you believe from the evidence 
that, at the time he executed this paper writing, that is, at that mo¬ 
ment of time, he was of sound and disposing mind and capable of 
executing a valid deed or contract, then you will answer tl^is first 
question or issue “Yes.” But, if you do not so believe, but aite satis¬ 
fied to the contrary from the evidence, then you will answer this first 
question or issue “No. 77 

“You cannot intelligently answer this question from the 
121 evidence before you understand the degree of mental capacity 
which the law regards as sufficient to enable one to'^xecute 

a will. 

“Therefore vou are instructed that in determining whethef at the 
time the instrument in controversy, dated October 26, 191)0, was 
executed by Stilson Hutchins, lie was of sound and disposing) mind, 
you are to consider all of the evidence that has been submitted to 
you in this case as to his acts, habits, conversations, and declarations, 
so far as the same may, in your opinion, throw light upon his mental 
condition at that time, and if, upon such consideration of the evi¬ 
dence, you find that at the time that instrument was executed by 
Stilson Hutchins he did not have sufficient mental capacity to know 
in a general way the extent and value of his property, and who were 
the natural objects of his bounty and their deserts with reference to 
their conduct toward him and their treatment of him, and what 
were their relative claims and necessities, and that he did n<j>t have 
sufficient mind and memory to retain these facts in his mirid in a 
general way long enough to have his will prepared and executed, 
and generally to fully understand his purposes and the business he 
was engaged in, disposing of his property, then you are instructed 
that you should answer the first issue “No.” 

“But on the other hand, gentlemen, if you do not so find, then you 
should answer the first issue or question “Yes.” j 
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“In this connection you are further instructed that Stilson Hutch¬ 
ins was not required by law to be able at the moment of executing 
this paper writing to carry in his mind the details of his estate or 
to have had at the time actual and complete knowledge of the nature 
and condition of all his property or of its precise extent and value; 
nor is it necessary that he should be able to specify every part of his 
property. All the law requires, is that he should have had a general 
comprehension of his estate and of the act in which he was engaged 
and of the effect of the will he was making. It was not necessary 
that he should have had ability at the time in question to call to 
mind all items of his property and to appreciate as well as to re¬ 
member the value of each item. 

You will understand, therefore, that what is meant by the words 
“sound and disposing mind and capable of making a valid deed or 
contract,” in respect to making a will, is that the testator was capable 
of understanding the nature of the business he was engaged in, and 
to know in a general way the extent and value of his estate, and who 
were the natural objects of lii's bounty and their deserts with refer¬ 
ence to their conduct toward him and their treatment of him, and 
what were their relative claims and necessities, and to be able to re¬ 
tain these facts in his mind in a general way long enough to have his 
will prepared and executed, and generally to fully understand his 
purposes and the manner in which he wished to have his estate ap¬ 
plied. It is not necessary to the making of a valid will that the tes¬ 
tator should have a perfect memory, nor that his mind should be 
wholly unimpaired by age, sickness or other infirmities. 

You are further instructed that the decedent, Stilson Hutchins, is 
presumed in law to have been of sound and disposing mind 
125 and capable of excuting a valid deed or contract at the time 
of the execution and publication of the paper in evidence 
dated October 26, 1910, and purporting to be his last will and testa¬ 
ment and you are further instructed that by reason of said presump- 
toin the burden of proof in the case at bar rests upon the caveator to 
prove to \ v ou by a fair preponderance of the evidence that the said 
Stilson Hutchins at the time aforesaid (at the time he made the will) 
was not of sound and disposing mind and was not capable of execut¬ 
ing a valid deed or contract. 

You are also instructed that proof of incapacity at any prior or 
subsequent time from that at which the paper writing here in con¬ 
troversy was executed, while competent evidence reflecting on the 
condition of the testator's mind at the date of the execution of said 
paper writing, will not suffice unless it satisfies you that such mental 
incompetency also existed at the time of executing the paper. 

Therefore, before you can find that the testator was without mental 
capacity to make a will, you must be satisfied from the evidence that 
such incapacity existed at the very time of his execution of the paper 
writing of October 26, 1910. 

It is your duty to carefully weigh and consider all of the evidence 
in the case, including the opinions of the various witnesses, lay and 
medical, giving to each and all of them their due and proper weight, 
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and determine for yourselves, in the light of the testimony | and all 
the facts and circumstances that have been submitted for your con¬ 
sideration in the course of the trial, whether at the timej Stilson 
Hutchins executed the paper writing in question, viz., on October 26, 
1910, he was of sound and disposing mind and capable of executing a 
valid deed or contract, within the definition already given yoti. 

The Court also instructs you that the opinions expressed! by the 
medical experts given in evidence in this case depend upon! the as¬ 
sumed truth of the facts stated in the hypothetical questions sub¬ 
mitted to those experts. Whether those facts are true or pot is a 
question solely for your determination, and if you do not find the 
facts to be substantially true as assumed in said question or questions, 
you should disregard entirely the opinion of such expert or experts. 

You are further instructed that if you are satisfied that the attest¬ 
ing witness to the will in the controversy was disinterested, intelligent 
and truthful the testimony of such witness as to the mental condi¬ 
tion of Stilson Hutchins at the time of the execution of the paper 
writing is. other things being equal,—that is to say, if you find such 
witness equally credible, intelligent and disinterested,—entitled to 
more weight than that of a witness who was not present at thp execu¬ 
tion of the paper writing. 

Again, gentlemen, while non-expert witnesses have been allowed 
to express their opinions as to the mental soundness or unsohndness 
of Stilson Hutchins in this case, you should give to their Opinions 
such weight, and such weight only, as you find them to be ientitled 
to by reason of the opportunities of such witnesses to know! Stilson 
Hutchins, and the extent of their knowledge of him. In other 
126 words you should test the accuracy or value of the Jopinion 
expressed by such a witness by considering the opportunities 
of the witness to know and to intelligently form an opinion of Stilson 
Hutchins' mental condition at the time of which they speak. 

The second issue or question is this 

“2. Was the execution, by said Stilson Hutchins, of said paper 
writing bearing date October 26, 1910, procured by the ur^due in¬ 
fluence of any person or persons, exercised ever or practiced upon 
the said Stilson Hutchins?” 

Now you will observe, gentlemen, that the question is not whether 
the will was secured by the exercise of influence, but whether it was 
secured by the exercise of undue influence. There are mgny in¬ 
fluences which may be exercised upon the mind of the 'testator 
which are entirely proper and legitimate, and although he may volun¬ 
tarily yield to them, the fact that he does so yield exercises no effect 
upon the question of the validity of his will. It is only such influence 
that the law terms “undue influence” that can invalidate a will. 

Undue influence is influence which substitutes the wishes of an¬ 
other person for the judgment of the testator. No matter what per¬ 
suasion or argument may be made to influence the mind of tfie testa¬ 
tor to cause the making of his will in a certain direction, so long as 
the making of the will is the result of the exercise of his own free 
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judgment, the will js valid, although he may have been importuned. 

It is onlv when the influence is of such a nature as to dominate and 
%/ 

control his judgment so that it substitutes for his judgment, for his 
free mental action, the judgment and wishes of another, that in¬ 
fluence becomes undue influence. 

So you are instructed that the fact, if you so find, that the will was 
executed as the result of the influence or suggestion of A. S. Worth¬ 
ington, Walter S. Hutchins, or any other person, is not sufficient to 
invalidate it. The law permits reasonable suggestions or arguments 
to a person about to make a will. It is undue influence that is neces¬ 
sary in order to avoid a will and not simply influence. By undue 
influence is meant force, coercion, duress, unreasonable importunity, 
excessive persuasion, threats or other artifice or fraud whereby the 
free agency of the testator is destroyed so that the will executed is not 
the free voluntary act of the testator, but of some other person. In¬ 
fluence .gained by affection, kindness, attachment, services or other 
proper means is not undue influence within the meaning of the 
law. 

You are further instructed that in order to establish that the al¬ 
leged will of Stilson Hutchins, dated October 26, 1910, was procured 
by undue influence, it is not necessary that it be proved bv direct 
evidence, but to determine that question you are to consider all of the 
evidence in the case bearing on that subject, including what took 
place before and at the time of the execution of the alleged will and 
thereafter to the death of Stilson Hutchins, and you should also take 
into consideration the mental and physical condition of Stilson 
Hutchins as disclosed by the evidence. If, upon consideration of all 
the facts and circumstances given in evidence and reflecting 
127 upon that question, you are satisfied that the will was pro¬ 
cured by undue influence, as elsewhere defined by the Court 
in this charge, then vou should answer the second issue “Yes:” 

Otherwise your answer should be “No.” 

The Court further instructs you that in determining the mental 
capacity of Stilson Hutchins, you are instructed that that question 
relates to his capacity to make the will of October 26, 1910, which is 
the only one in controversy in this case. If you find that that alleged 
will was executed at a time when Stilson Hutchins was not of sound 
and disposing mind, as that term is elsewhere defined in this charge, 
or that it was procured by undue influence, it is in law no will at all. 
and it is your duty to so declare, without regard to any provisions of 
the alleged wills of 1908 and 1902. You are further instructed 
that the validity of the wills of 1902 an 1 190S is not in issue in this 
case, and, in determining the issues presented to you, you are not at 
liberty to consider whether the former wills or cither of them raav be 

•j ** 

held valid or invalid hereafter. 

The Court further instructs you that conjecture or suspicion that 
the will was procured by undue influence is not sufficient, but in or¬ 
der to invalidate the will you must find from the evidence that undue 
influence actually was employed. Mere inequality of testamentary 
bequests is not sufficient to establish undue influence as defined by 
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the Court nor is motive or opportunity alone sufficient in ithe ab¬ 
sence of proof of the exercise of undue influence. 

Upon this issue or question of undue influence, the burden jis upon 
the caveator to prove by a fair preponderance of the evidence that the 
will here in controversy was secured by the exercise of unjdue in¬ 
fluence, as such influence has already been defined to you. 

If you are satisfied from the fair preponderance of the evidence 
that said will was secured by undue influence, you will answer this 
second issue or question “yes;” but unless you are so satisfied, you 
will answer it “No.” 

Again, gentlemen, if you find that any witness in this case has 
intentionally sworn falsely with respect to any matter in regard to 
which said witness could not have been mistaken, then you! are in¬ 
structed that you are at liberty to disregard all or any pari of the 
testimony given by said witness. 

The third issue or question, which relates to misrepresentations, 
will not require your consideration. It is withdrawn from your 
consideration, but you will make a formal answer to it of “Nb.” 

Now a word in conclusion, gentlemen: 

In considering the evidence of the witnesses on both si4es, you 
should note their opportunities for observation and their accuracy of 
recollection, as well as the disposition of the respective witnesses to 
correctly and truthfully detail the result of their several observations, 
and reconcile, if possible, any conflict in the testimony of the wit¬ 
nesses upon the theory that each witness intended to tell the truth, 
unless and until you are satisfied that such was not the intention of 
such witness; and in the latter event you have the right tjo reject 
either the whole or so much of the testimony of such witness 
128 or witnesses as you believe should be rejected in reaching a 
just and proper verdict, under all the circumstance^ of the 
case and the law applicable thereto as given to you by the Court. 

In the course of your deliberations upon retiring to the jury-room, 
it will be your duty to freely consult together, and to give due con¬ 
sideration to the views of each other, so that your verdict may be the 
result of your fair, impartial and best judgment, to the end that it 
may reflect the truth of this case, as it has come to you from the testi¬ 
mony of the witnesses and under the instructions of the Court as to 
the law applicable thereto. 

This, gentlemen, concludes the instructions of the Court. I have 
noted, and I am sure counsel have noted, -that during thy many 
weeks that have been occupied in taking the testimony in this case, 
you have given, as I have observed, the closest possible attention to 
the proceedings here in court; and all the Court asks of you and all 
the Court can expect of you is that you will continue, when you get 
into the jury room, to give to the consideration of this case the same 
careful and discriminating consideration that you seem to have 
done, at least, during the trial of the case. 

It will be your duty to select some one of your number tj> act as 
your foreman, who will announce your verdict upon yourj return 
to the court. 


8—3282a 
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Mr. Perry: Just one suggestion in another direction. I observed 
that once or twice in the course of the charge, the Court used the 
word *‘satisfied/' If the Court would permit me, I think a better ex¬ 
pression would be, “If the jury shall find from a fair preponderance 
of the evidence/’ wherever your Honor has used the word “satis¬ 
fied.” 

The Court: I am very willing to change it. It means to my 
mind, and 1 intended it should mean to your minds, precisely as 
indicated, if you are satisfied from a fair preponderance of the 
evidence. 

The last issue, gentlemen, the third, which relates to misrepre¬ 
sentation, is withdrawn from your consideration, as I have already 
stated to you in the 00111*86 of my charge; but you will, none the 
less, formally answer that question “No.” When you come back 
into the court room to announce your verdict, the clerk will read 
these issues or questions to you, and your answers will be indicated 
here in court.” 


All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. 

And because after the trial of this cause, and on, to wit, the 30th 
day of September, A. D. 1916, the Honorable Thomas H. Anderson, 
Justice of this Court, who presided at the said trial, died without 
having settled and signed the bill of exceptions herein; and a steno¬ 
graphic report of all the evidence, arguments and proceedings in the 
cause having been made and transcribed in typewriting, and the sub¬ 
scribing Justice of the Court being satisfied that from and by the 
said report he can allow a true bill of exceptions in the cause: 
Therefore, this bill of exceptions, having been submitted to, con¬ 
sidered and approved by the said subscribing Justice, is by him al¬ 
lowed, signed and made part of the record in the cause, to have the 
same force and effect as to each of the said exceptions taken 
129 and noted as though each were set forth in a separate bill of 
exceptions, now for then, this 31st day of August, A. D. 

1918. 


ASHLEY M. GOULD, 

Justice. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3209. Walter Stilson Hutchins et ah, &c., Appellants vs. Lee Hut¬ 
chins. Court of Appeals, District of Columbia. Filed Oct. 2, 1918. 
Henry W. Hodges, clerk. 


130 Assignments of Error. 

The Court erred as follows: 

1. In over-ruling the motion of the caveatees of October 7, 1916, 
for a new trial, upon the ground that the Justice presiding at the 
trial had died before the allowance and signing of a bill of excep¬ 
tions in the cause. 
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2. In not granting a new trial upon the ground aforesaid, 

3. In allowing and signing the bill of exceptions herein after the 
death of the Justice presiding at the trial as aforesaid. 

4. In not holding that, by reason of the grounds separately and 
severally assigned, and the facts, and each of them, set forth in con- 
nectiontherewith, the caveator was estopped to attack or question the 
testamentary capacity of the testator, Stilson Hutchins, at the time 
of the execution by "him of the paper writing of date Octpber 26, 
1910, propounded as and for his last will and testament. 


5. In not holding that the caveator for the reason aforesaid, was 
estopped to give testimony by himself, purporting or tending to 
show that at the date of the said paper writing the testator!was not 
of testamentary capacity. 

6 . In not holding that the caveator, for the reason aforesaid, was 
estopped to give testimony by any other witness than himself, pur¬ 
porting or tending to show as aforesaid. 

7. In not refusing, for the reason aforesaid, to admit the testi¬ 
mony of the witness Frederick 0. Smith, Junior, as aforesaidj 

8 . In not refusing, for the reason aforesaid, to admit the testimony 
of the witness, William J. Dante, as aforesaid. 

9. In not holding that, by reason of the grounds separately and 
severally assigned! and each of them, and the facts, and each of them, 

set forth in connection therewith, the witness, William J. 
131 Dante, was estopped to question the testamentary capacity of 
the testator, as aforesaid. 

10. In not refusing, for the reason aforesaid, to admit tjie testi¬ 
mony of the said witness, William J. Dante, as aforesaid. 

11. In 'admitting the testimony of the witness George A. Mills, 
when re-called, as to statements alleged to have been madp by the 
testator after the execution by him of the said paper writing, as the 
same are set forth and appear in and by the bill of exceptions, for 
the reason that the said alleged statements of the testator were ir¬ 
relevant, incompetent and inadmissable respecting the question, of 
the testamentary capacity of the testator at the time of the execution 
by him of the said paper writing. 

12. In admitting the testimony of the witness George A. Mills, 
when re-called, as to statements alleged to have been made by the 
testator after the execution by him of the said paper writing, as the 
same are set forth and appear in and by the bill of exceptions, for 
the reason that the said alleged statements of the testator iyere too 
indefinite to be connected with, or relate to, the said paper waiting. 

13. In admitting the testimony of the witness. Zachariah j T. Sow¬ 
ers, M. D., as the same appears in and by the bill of exceptions. 
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14. In refusing to permit the witness, Augustus S, Worthington, 
to testify to the conversation between him and the physician attend¬ 
ing the testator at the time of the execution by him of the said paper 
writing. 


2 


15. In refusing to permit the witness, Augustus S. Worthington, 
to testify to the conversation between him and the nurse attending 
the testator at the time of the execution by him of the said paper 
writing. 

16. In refusing to admit, in evidence, the deposition of John G. 
Stanton, M. D., proffered in behalf of the caveatees. 

17. In refusing to admit, in evidence, the deposition of Herbert 
Chalice Crouch, M. D., proffered in behalf of the caveatees. 

18. In refusing to admit, in evidence, in its entirety, the deposition 
of Rizien Russell, M. D., proffered in behalf of the caveatees. 

19. In refusing to admit, in evidence, the portions of the deposi¬ 
tion of the said Rizien Russell. M. D., excluded from admission, as 
appearing in and by the bill of exceptions. 

20. In refusing to admit, in evidence, the testimony of William 
Kennedy Butler, M. D., proffered in behalf of the caveatees, and each 
and every part thereof as proffered. 

21. In refusing to require, as requested by caveatees, the placing 
in evidence with the said paper writing of October 26, 1910, at the 
time the latter was given in evidence, all of the other paper writings 
found therewith after the death of the testator, and produced there¬ 
with on the trial from the place of their deposit, and especially the 
papers referred to on the examination, as witness, of the caveatee, 
Walter Stilson Hutchins, as appearing in and by the bill of excep¬ 
tions. 

132 22. In refusing to admit, in evidence, when proffered by 

the caveatee, the said last mentioned paper writings, and each 
of them. 

23. In permitting the witness for the caveatees, William T. 
Flather, to answer, on cross examination, the question, “If a person 
with proper security, who was not com- 

3 

petent to bind himself, you would not loan it?” 

24. In refusing to permit the said witness, on re-direct examina¬ 
tion, to answer the question, “When Stilson Hutchins saw you, Mr. 
Flather, in April 1909 was the money to be loaned him at that time, 
or at a subsequent date?” 
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25. In refusing to permit the said witness, on re-direct exami¬ 
nation, to answer the question, “Mr. Flather, so far as y<jra know 
personally was the declination of the bank based upon any personal 
knowledge of its officers as to Stilson Hutchins, or upon some reports 
or rumors coming to the knowledge of its officers?'’ 

26. In granting the caveator's prayer, Number 1, for instruction 
to the jury. 

27. In granting the caveator’s prayer, Number 11, as amended, for 
instruction to the jury. 

28. In refusing to grant each of the following prayers of the ca- 
veatees for instruction to the jury, as the same appear in and by the 
bill of exceptions, this assignment being to be deemed and taken as 
though formally re-stated as to each of the said prayers, namely: 

(1.) Prayer numbered 4. 

(2.) Prayer numbered 5. 

(8.) Prayer numbered 6. 

(4.) Prayer numbered 7. 

(5.) Prayer numbered 8. 

(6.) Prayer numbered 9. 

(7.) Prayer numbered 10. 

(8.) Prayer numbered 11. 

(9.) Prayer numbered 12. 

(10.) Prayer numbered 18. 

(11.) Prayer numbered 21. 

(12.) Prayer numbered 22. 

(13.) Prayer numbered 23. 
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(14.) Prayer numbered 24. 

(15.) Prayer numbered 25. 

(16.) Prayer numbered 27. 

(17.) Prayer numbered 28. 

29. In ruling adversely to the caveatees in each and every in¬ 
stance appearing in and by the bill of exceptions. 

HENRY E. DAVIS, 

CHAS. H. MERILLAl', 

Attorneys for Caveatees. 

133 (Endorsement: Assignments of Error. Filed Sep. 24, 
1918. James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 
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134 Now comes Lee Hutchins, by his attorneys,*, and objects to 
the entry of any order admitting to probate and record, as 

the last will and testament of Stilson Hutchins, deceased, the paper 
dated October 26, 1910, heretofore propounded for probate and to any 
order granting letters testamentary to Walter Stilson Hutchins and 
Charles L. Frailey, on the ground that such admission to probate of 
the said paper as such last will and testament, upon the proceedings 
herein had, would deny to said Lee Hutchins his right to trial by jury 
of the issues severally raised by his caveat and deprive him of his 
property rights and property without due process of law, and would 
deny to him the equal protection of the law, all in violation of the 
Constitution of the United States; and on the further ground that 
there is no right shown upon which the said Walter Stilson Hutchins 
and Charles L. Frailev are entitled to have letters testamentarv 
issued to them, alone. 

J. J. DARLINGTON. 
FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

A ttys, for Lee Hutchins. 

(Endorsement: Objection to order admitting will to probate &c. 
Filed Apr. 28, 1919. - James Tanner, Register of 'Wills, D. C., Clerk 
of Probate Court.) 
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135 United States of America, ss : 
i Seal of Court Appeals.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before vou, or some of vou, in a cause entitled In the Matter of 
the Estate of Stilson Hutchins, Deceased, Administration No. 
18,983, wherein the decree of the said Supreme Court entered in 
said cause on the 16th day of July, A. D. 1915, is in the following 
words, viz: 

47 This cause coming on regularly to be heard upon the peti¬ 

tion of Walter Stilson Hutchins and Charles L. Frailey, pray¬ 
ing the admission to probate and record of a certain paper writing 
dated October 26, 1910, and purporting to be the last will and testa¬ 
ment of said Stilson Hutchins, and upon the pleadings thereon and 
the verdict of the jury rendered upon the trial of the issues hereto¬ 
fore framed herein and directed to be tried by jury; and it appearing 
to the Court from the record of the said trial that by the said 
verdict as to the said issues the jury found, as to the first issue, 
“Was the said Stilson Hutchins, at the time of executing said paper 
writing bearing date October 26, 1910, of sound and disposing mind 
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and capable of executing a valid deed or contract/ 7 No; and as to 
the second issue, “Was the execution, by said Stilson Hutchins, 
of said paper writing bearing date October 26, 1910, procured by the 
undue influence of any person or persons, exercised over !or prac¬ 
ticed upon the said Stilson Hutchins/ 7 No; and as to the thiird issue 
“Was the execution by said Stilson Hutchins of said paper writing 
bearing date October 26, 1910, procured by misrepresenta- 

136 tions of any person or persons made to the said Stilson Hutch¬ 
ins, 77 No; and it further appearing to the Court that ii motion 

to set aside said verdict and to grant a new trial of said issue Jias been 
submitted to and overruled by the Justice presiding at th^ trial of 
said issues, it is, by the Court, this 16" day of July, A. p. 1915, 
adjudged, ordered and decreed, that the said paper writingj bearing 
date October 26, 1910, purporting to be the last will and testament 
of said Stilson Hutchins deceased, is not a valid will or testarjient and 
that probate thereof be and is hereby denied. 

It is further adjudged, ordered and decreed that the petition of 
said Walter Stilson Hutchins and Charles L. Fraileyj for pro- 
48 bate of said alleged will, be and the same hereby is dis¬ 
missed, each party, caveator and caveatee to pay their own 

costs 

WENDELL P. STAFFORlj), 

Justice. 

as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeajls of the 
District of Columbia by virtue of an appeal, prayed byi Walter 
Stilson Hutchins and Charles L. Frailer, as Executors under will 
dated October 26, 1910, and Walter Stilson Hutchins in his own 
right, whereon Lee Hutchins was made the party appellee, ajgreeablv 
to the act of Congress in such case made and provided, fully and 
at large appears. 

And Whereas, in the term of January, in the year of cjur Lord 
one thousand nine hundred and nineteen, the said cause eaijne on to 
be heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration Whereof, It is now here ordered—adjudged and 
decreed by this Court that the decree of the said Supreme 

137 Court in this cause be, and the same is hereby, reversed with 
costs; and that the said Walter Stilson Hutchins and Charles 

L. Frailey, as Executors under will dated October 26, 1910, and 
Walter Stilson Hutchins in his own right, recover against Lee 
Hutchins Two Hundred and seventy-eight dollars and fifjty cents 
for their costs herein expended and have execution therefor.'" 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said Supreme Court for further proceedings. 

• . I 

March 31, 1919. 

You, therefore, are hereby commanded that, such execution and 
further proceedings be had in said cause in conformity with the 
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opinion and decree of this Court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Constantine J. Smvth, Chief Justice of 
said Court of Appeals, the 18th day of April, in the year of our Lord 
one thousand nine hundred and nineteen. 

1 HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Costs of Walter S. Hutchins et al. 

$ 21.00 

$ 5.00 
$252.50 


$278.50 

(Endorsement: Court of Appeals of the District of Columbia. 
No. 3209, January Term 1919. Walter Stilson Hutchins etc., ct al; 
Appellants, vs. Lee Hutchins. Mandate. Filed April 18, 1919. 
James Tanner, Register of Wills, R. O., Clerk of Probate Court. 


Clerk. 

Attorney. 

Printing Record 


138 This cause coming on for consideration by the Court on the 

mandate of the Court of Appeals of the District of Columbia 

of the 18th day of April, 1919, upon the appeal of Walter Stilson 

Hutchins and Charles L. Frailey, caveatees herein, from the order, 

judgment and decree passed herein on the 16th day of July, 1915, 

denying admission to probate and record of the paper writing dated 

October 26, 1910, purporting to bo the last will and testament of the 

above-named Stilson Hutchins, deceased, and upon the opinion of 

the said Court of Appeals in the matter of the said appeal, and upon 

the record and proceedings and verdict of the jury in the matter of 

the trial of the issues on the caveat of Lee Hutchins to the said paper 

writing, and the same having been duly presented by counsel and 

considered bv the Court. 

•/ 

It is by the Court this 2d day of May 1919, adjudged, ordered and 
decreed that the verdict of the jury herein on the issue as to the 
testamentary capacity of the said Stilson Hutchins bo. and the same 
hereby is, vacated, set aside and for nothing held, and that the afore¬ 
said order, judgment and decree of the 16th day of July, 1915, deny¬ 
ing admission to probate and record of the said paper writing afore¬ 
said be, and the same hereby is, vacated, set aside and for nothing 
held. 

And it appearing to the Court that by its order and decree hereto¬ 
fore made and passed herein on the 27th day of November, 1912, it 
was adjudged, ordered and decreed that the said paper writing bear¬ 
ing date October 26, 1910, aforesaid, was properly executed and 
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duly published by the said Stilson Hutchins in due form ofj law as 
and for his last will and testament. It is further adjudged, or¬ 
dered and decreed that the said paper writing dated October 

139 26, 1910, be, and the same hereby is admitted to probhte and 
record as the last will and testament of the said Stilson Hut¬ 
chins as to both his real and personal estate, and that letters testa¬ 
mentary issue to the said caveatees, Walter Stilson Hutchins, 
Charles L. Frailey and to Lee Hutchins upon their giving bond 
conditioned according to law in the penal sum of Fifty Thousand 
Dollars ($50,000). 

And it is further adjudged, ordered and decreed that the sa^d Wal¬ 
ter Stilson Hutchins and Charles L. Frailey have and recover of the 
caveator, Lee Hutchins, their costs on the trial of the issuejs afore¬ 
said and on their said appeal aforesaid, to be taxed by the Clerk, and 
that thev have execution therefor as at law. 

JENNINGS BAILEY^* 

Justice. 

The caveatees noted at the time of the signing said order an ex¬ 
ception to so much of said order as included therein the name of Lee 
Hutchins as an executor. 

JENINGS BAILEY, 

Justice. 

From the foregoing judgment Lee Hutchins notes an appeal to the 
Court of Appeals in open Court and the penalty of the bond 

140 on said appeal to operate as a supersedeas is fixed at twenty- 
five thousand dollars. 

JENNINGS BAILEYj 

Justice. 

| 

(Endorsement: Order and Judgment Admitting Will to Pro¬ 
bate. Filed May 2, 1919. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

141 Assignment of Errors. 

Now comes Lee Hutchins, Appellant herein, and assigns is error 
against the judgment entered in this cause on May second, 1919, the 
following: 

1. The Court erred in ordering vacated and set aside the jpart of 
the verdict of the jury rendered and recorded herein on April 24, 
1915, which found that the said Stilson Hutchins was not of sound 
mind and capable of executing a valid deed or contract on October 
26, 1910. 

I 

2. The Court erred in ordering vacated and set aside the judgment 
entered on July 16, 1915, on said verdict, whereby it was adjudged 
that the paper dated October 26, 1910, offered for probate, is not the 

9—3282a 
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last will and testament of said Stilson Hutchins and that probate 
thereof be denied. 

3. The Court erred in adjudging that said paper writing, dated 
October 26, 1910, offered for probate herein be now admitted to pro¬ 
bate, as the last will of the said Stilson Hutchins, because, upon the 
record herein, the said judgment of May second, 1919, violates the 
Constitutional rights of the said Lee Hutchins in that, (a) it denies 
to him his right to a trial by jury of the issues of fact- severally and 
lawfully raised by his answer and caveat to the petition for probate 
of said paper, (/>) deprives him of his property rights and property 
without due process of law, and, (c) denies to him the equal protec¬ 
tion of the law, all in violation of the provisions of the Constitution 
of the United States. 

J. J. DARLINGTON, 
FRANK J. HOGAN, 

MY FIR COHEN, 

WM. G. JOHNSON, 
Attorneys for Lee Hutchins . 

(Endorsement: Assignment of Errors by Lee Hutchins to Judg¬ 
ment of May 2, 1919. Filed June 5, 1919. James Tanner, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 


142 The Clerk will please make up the transcript of record for 
appeal upon the appeal of Lee Hutchins from the judgment 
entered herein on May 2, 1919, and include therein the following: 

1. Petition filed May 8, 1912, for probate of alleged will of Oc¬ 
tober 26, 1910. 

2. Marshal’s return on citation issued on said petition. 

3. Order of publication entered May 27, 1912, to non-residents to 
appear. 

4. Answer of Rose K. Hutchins filed June 10, 1912. 

5. Motion filed June 22, 1912, to strike out parts of said answer. 

6 . Answer of Rose Keeling Hutchins filed October 11, 1912. 

7. Order of October 11, 1912, striking out parts of said answer. 

8 . Answer of Lee Hutchins filed June 12, 1912. 

9. Order of December 21, 1912, framing issues for trial by jury. 

10. Petition filed January 19, 1914, of W. S. Hutchins and C. L. 
Frailey for letters regatory. 

11. Order of October 12, 1914, certifying issues to Criminal Court 
No. 2, for trial by jury. 

12. Verdict of jury rendered April 24, 1914. 
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i 

13. Motion for new trial, filed April 28, 1914. 

I 

14. Order December 3, 1915, denying new trial. 

15. Judgment of July 16, 1915, denying probate to will j and ap¬ 
peal therefrom. 

16. Bill of Exceptions on said appeal, settled by Justice Gould, 
August 31, 1918. 

17. Assignment of errors filed September 24, 1918. 

IS. Objections, tiled April 28, 1919, by Lee Hutchins. 

19. Judgment, opinion and mandate of Court of Appeals, 
143 rendered on appeal from order of July 16, 1915, denying 
probate to alleged will. 

20. Decree and judgment on mandate, entered May 2, 1919. 

21. Assignment of errors on this appeal. 

22. This designation of record. 

J. J. DARLINGTON, 
FRANK J. HOGAN, 

MYER COHEN, 

WM. G. JOHNSON, 

Counsel for Lee Hutchins. 

(Endorsement: Designation of Record for transcript onj appeal. 
Filed Jun- 5, 1919. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


144 Supreme Court of the District of Columbia, Holding a 

Probate Court. 


District of Columbia, to wit: 

I, Wm. Clark Taylor, Deputy Register of Wills for the! District 
of Columbia, Clerk of the Probate Court, do hereby certify the fore¬ 
going pages, numbered from 1 to 143, inclusive, to be true copies 
of the originals of certain papers on file in the office of the Register 
of Wills, Clerk of the Probate Court, in case No. 18,983 estate of 
Stilson Hutchins, deceased, wherein Lee Hutchins is appellant, and 
Walter Stilson Hutchins and Charles L. Frailey, Executors, are 
appellees, the same constituting a full, true, and correct transcript 
of record of proceedings had in said cause according to the designa¬ 
tion of counsel filed therein and made a part hereof. 

I further certify, That the supersedeas bond for appeal^ in the 
penalty of Twenty-five Thousand dollars, was duly filed by said ap¬ 
pellant, and approved by said Court on the 2nd day of May, A. D. 
1919. 
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Statement of the Case. 

Argument. 

1. On the motion to dismiss or to affirm... 

(1) The record prepared in violation of rule of 

Court. 

(2) The appeal is from action of Court below in 
conformity with prior direction of this Court 

(3) The appeal is frivolous. 

2. On the merits. 

(1) The 7th Amendment to the Constitution 

of the United States inapplicable. 

a. The case not a “suit at common law”. 

(2) The former action of this .Court did not 
involve re-examination of facts found by jury 

3. Conclusion. 
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October Term, 1919. 

No. 3282. 

No. 5, Special Calendar. 


LEE HUTCHINS. APPELLANT, 

vs. 

WALTER STILSON HUTCHINS AND CHARLEis 
L. FRAILEY, EXECUTORS. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

This cause was heretofore before this court on the ap¬ 
peal of the now appellees against the now appellant frotfn 
a judgment and decree of the Supreme Court of the Dis¬ 
trict of Columbia denying admission to probate and rec¬ 
ord of the paper-writing propounded as and for the la$t 
will and testament of Stilson Hutchins, upon the finding 
of a jury that at the time of execution of the same tlje 
said Hutchins was not of sound and disposing mind arid 
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memory and capable of executing a valid deed or con¬ 
tract (Cause No. 3200 on the dockets of this court). 

In its opinion vacating the action of the lower court, 
this court, adopting and applying the contention of the 
now appellees in that behalf, in its opinion said: 

“The course of conduct pursued by caveator, 
we think, is such that he has foreclosed himself 
from maintaining an action challenging the valid¬ 
ity of the will based upon the mental incapacity 
of the testator. His position is so inconsistent 
that the court will refuse to open its doors to him 
and permit him to sustain his present position by 
proof of his earlier fraud. 

“The judgment is reversed with costs, and the 
cause is remanded for further proceedings." 

Following its opinion and its decision in accordance 
therewith, this Court reversed the action of the court 
below, with award of costs and execution therefor, con¬ 
cluding its judgment and decree as follows (Rec., 119, 
f. 137): 

“And it is further ordered that this cause be. 
and the same is hereby, remanded to the said Su¬ 
preme Court for further proceedings." 

And the mandate of this court to the Supreme Court 
of the District of Columbia is in these words (Rec., 119- 
120 , f. 137) : 

“You, therefore, are hereby commanded that 
such execution and further proceedings be had in 
said cause in conformity with the opinion and 
decree of this court as according to right and 
justice and the laws of the United States ought to 
be had." 
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This mandate was filed in the lower court April lp, 
1910 (Rec., 120, f. 137), and ten days thereafter, Apifil 
28, 1919, appellant filed an objection (Rec., 118, f. 134), 
“to the entry* of any order" admitting the will to probate 
and “to any order granting letters testamentary" to ap¬ 
pellees only, 

j 

“on the ground that such admission of the said 
paper as such last will and testament, upon the 
proceedings herein had , would deny to [appel¬ 
lant] said Lee Hutchins his right to trial by jury 
of the issues severally raised by his caveat arid 
deprive him of his property rights and property 
without due process of law, and would deny fo 
him the equal protection of the law, all in viola¬ 
tion of the Constitution of the United Stated; 
and on the further ground that there is no right 
shown upon which [appellees] the said Walter 
Stilson Hutchins and Charles L. Frailey are en¬ 
titled to have letters testamentary issued to thedi, 
alone." 

Thereupon the court below, acceding to the la^t 
ground of objection (from its action in doing which ap¬ 
pellees duly took an appeal on which the record has not 
yet been lodged, but which is still in course of prosecu¬ 
tion), passed the decree now complained of, admitting 
the will to probate and record and granting letters testa¬ 
mentary thereof to appellant and appellees jointly (Re<b, 
120-1, ff. 138-9). | 

From this decree the appeal now under consideration 
was taken. 

Appellees have filed a motion to dismiss or to affirjn 
this appeal upon grounds presently to be presented arid 
treated. 
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The cause is accordingly now here for consideration, 
first, upon the motion to dismiss or to affirm, and, sec¬ 
ondly, if that motion be denied, upon the merits. 

II. 

Argument. 

1. Upon the motion to dismiss or to affirm. 

The grounds of this motion, which are therein set 
forth, may be more briefly stated as follows, and will 
accordingly so be treated: 

(1) The transcript of record was procured by counsel 
for appellant to be prepared and filed without notice to 
counsel for appellees, in violation of the rule of this 
court in that behalf; and as so procured to be prepared 
and filed, the transcript omits matters of importance ap¬ 
pearing in the transcript on the appeal heretofore heard 
and decided by this court, and includes other matters 
not in the said former transcript, notwithstanding that 
the latter was prepared in strict compliance with die rule 
aforesaid, and after due notice to counsel for appellant 
with opportunity for additional designation, as by the 
rule contemplated and provided. 

(2) The appeal is in reality from a judgment and de¬ 
cree of the court below in strict conformity with, and 
execution of, the mandate of this court on a former ap¬ 
peal, and amounts to no more than an unseasonable and 
irregular attempt to procure the court to re-hear the 
cause, as on the former appeal, and to review and re¬ 
verse its action thereon. 

. (3) The only supposed or pretended substantial 
ground of the appeal, namely, that the appellant was de¬ 
prived of his right of trial by jury, is frivolous; for that 





5 


l 

I 


(a) there is no merit in the question thus presented, and 

( b ) the former adjudication by this court was final anjd 
is not susceptible to review either by this court or by the 
Supreme Court of the United States upon appeal, writ 
of error or certiorari. 

i 

(1) The rule respecting the designation of the rec¬ 
ord on an appeal to this court is so familiar as not to 
require setting forth herein: its essential provisions are 
that ( a ) the appellant may, by notice or order to the 
Clerk of the Court below, designate the parts of the rec¬ 
ord deemed by him sufficient, (b) a copy of such desig¬ 
nation shall be served on the appellee or his counsel, add 

(c) the latter shall have five days within which, by ja 
similar notice or order to the Clerk, to designate such 
other parts of the Record as he deems necessary or ma¬ 
terial for the appeal (Rule V, Sec. 1, par. g). 

The motion and affidavits filed therewith show, as does 
also the transcript of Record itself (Rec. 122), that 
prior to the preparation of the transcript no notice of anjy 
sort respecting it was served upon appellees or their 
counsel, and that appellant undertook sole charge of 
what should constitute the Record in this court, in direct 
contravention of its rule. 

In Davis vs. Harper, 14 App. D. C., 29S, 301, thjs 
court, quoting with approval the language of the Su¬ 
preme Court of the United States in Railroad Companjy 
vs. Schutte, 100 U. S., 044, said: 

“ ‘While we desire to encourage in everjy 
proper way all attempts made in good faith to ex¬ 
clude immaterial matter from the transcripts 
brought here on appeals or writs of error, it wijl 
not do to permit the appellant or plaintiff in err0r 
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to make up a record to suit himself, without any 
regard to the wishes of his opponents, or the 
rules and practice of the court/ This is wha: 
seems to have been done in the present case/’ 

And that is what not only seems to have l>een done, 
but what actually was done, in the instant case. 

And in Murphy vs. Gould, 39 App. D. C., 303,3(57, 
this court, in dismissing a petition for a writ of manda¬ 
mus to one of the justices of the Supreme Court of the 
District of Columbia to compel him to settle a bill of ex¬ 
ceptions, for the reason that one of the rules of that court 
had not been complied with, said : 

‘‘These rules have the force of law and are 
binding upon the court, and upon the suitors, and 
those who represent the suitors. They cannot be 
dispensed with by the court to meet the hardship 
of a particular case” (Citations). 

“It would serve no useful purpose to review 
the decisions of other courts relied on by the peti¬ 
tioner. They arose under different statutes and 
rules, and are not applicable. The decision here 
must be made in accordance with the terms of our 
rules” (Citations). 

What is thus stated has been so frequently and uni¬ 
formly stated and applied by the courts as to make fur¬ 
ther citation of authority unnecessary; it only remains 
to apply the principle thus recognized to the instant case. 

It is too obvious for discussion that the rule of court 
cited has been plainly, not to say flagrantly, and counsel 
for appellees hesitate to say deliberately, violated bv 
counsel for appellant. The omissions from the tran¬ 
script of the indicated parts of the former transcript, and 
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the inclusion of matters apparently not deemed by coun¬ 
sel for appellant material or necessary on the former 
hearing, call for comment which counsel for appellees 
are loath to make, and suggest a motive which such coun¬ 
sel forbear to ascribe; but be all this as it may, it is due 
to the court that the matter be presented to it, as it wjll 
undoubtedly be found by the court its duty to act respect¬ 
ing the same in such manner as to vindicate its rule and 
bring counsel before it to a realizing sense of the neces¬ 
sity of respecting and obeying the same. 

(2) The appeal is in reality from a judgment and de¬ 
cree of the court below in strict conformity with the 
mandate of this court on a former appeal, and amounts 

i 

to no more than an unseasonable and irregular attempt 
to procure the court to rehear the cause as on the former 
appeal, and to review its action thereon. 

That an appeal will not be entertained from a judg- 
ment or decree entered in the court below in exact con- 

i 

formity with the mandate of the Appellate Court issued 
in the same case upon a former appeal is a universal rule, 
in support of which the citation of authority can surety 
not be deemed called for; but there is among the decis¬ 
ions of this court one so apt as to justify its citation apd 
the incorporation herein of the court’s opinion in full: 

“This case has been in this court upon two fcjr- 
• mer appeals. On the last appeal the case was con¬ 
sidered on its merits as disclosed in the proof, and 
this court then made a definitive decision of the 
questions presented on the Record, resulting in a 
reversal of the decree appealed from, with co^ts 
to the appellant, and remanding the cause to the 
court below, with directions to enter a final decree 
in accordance with the opinion of this court filed. 
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'The decree of this court was duly entered, declar¬ 
ing the decree appealed from reversed, and re¬ 
manding the cause for the final decree by the court 
below, in accordance with the opinion. By the 
opinion and decree thus made, the litigation be¬ 
tween the parties was finally terminated on the 
merits; and the mandate of this court was issued 
as directed, and the court below passed a final de¬ 
cree in pursuance of that mandate. 

“It is from that decree that the present appeal 
is taken. The appellee has moved to dismiss the 
appeal, upon the ground that the present appeal 
presents no new question for decision, and that the 
litigation is concluded so far as this court is con¬ 
cerned. 

“It is not denied, indeed it is conceded by the 
counsel for the appellant, that the decree from 
which this appeal is taken was made in strict con¬ 
formity to the opinion and mandate of this court. 
And such being the case, the question is, ought the 
present appeal to be entertained by this court? 
We do not understand that the case is brought 
here with any view of attempting to procure from 
this court a review and reversal of its former opin¬ 
ion and decree. But we are informed by counsel 
for the appellant that it is deemed material or im¬ 
portant that a judgment of affirmance should be 
entered on this appeal to enable the appellant to 
take the case to the Supreme Court of the United 
States. And while this court is entirely willing to 
afford any facility in its power to enable parties 
to exercise the right of appeal to the fullest extent, 
the present mode of procedure is not deemed 
proper to that end; and in the opinion of this court 
the appellee is entitled to have this appeal dis¬ 
missed. 

“It is a well-settled principle in the practice of 
the appellate procedure, that an appeal will not be 
entertained from a decree entered in the court be¬ 
low in exact conformity to the mandate of the Ap- 
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pellate Court issued in the same case upon a pre¬ 
vious appeal. There must be an end for appekls 
as for all other proceedings; and while it is true, 
that if, in the course of the execution of the de¬ 
cree, after its entry’, either party is aggrieved py 
what may have been done in such execution, |hc 
may appeal from the final decree in that behalf; 
such an appeal will bring up for review only tjhe 
proceedings subsequent to the mandate. Stewart 
vs. Salomon , 97 U. S., 301. Where such an appeal 
is taken from a decree passed in pursuance of the 
mandate of an Appellate Court, the latter will, 
upon motion of the appellee to dismiss, simply 
examine the decree entered by the court below, 
and if that decree conforms to the mandate sent 
down, dismiss the appeal with costs. Mackall to. 
Richards, 116 U*. S., 45. But if the decree en¬ 
tered below does not conform to the mandate, the 
case will be remanded with appropriate directions 
for the correction of the error. Stewart vs. Salo¬ 
mon, supra. 

“In this case, as we have already stated, the 
opinion and decree entered by this court on the 
former appeal made a final end of the litigation, 
and the rights of the parties on the merits were 
fully determined and adjudicated. The amoiint 
of the claim was adjudged to be due, and that 
there existed a lien upon specific property as secur¬ 
ity for its payment; and the direction to the court 
below to enter the final decree had reference sim¬ 
ply to the modal or formal matter for carrying 
out and executing the adjudication of this court; 
and when the decree was entered in the court ^>e- 
low, being in conformity to the mandate, it became 
in effect the decree of this court. If, therefore, 
this appeal were entertained, it would be virtually 
an appeal from our own decree. This would jbe 
an incongruity that ought not to be allowed. 

“Looking to the right of the appellant to ip- ; 
peal to the Supreme Court, the decree of this coikrt 
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upon which the mandate to the lower court was 
founded, was a final decree for all purposes of an 
appeal to the Supreme Court of the United States; 
and that is all that would seem to be necessary for 
the protection of the rights of the appellant. 
Mower vs. Flctclicr, 114 U. S., 127. It is not so 
much to a matter of form as it is to a matter of 
substance that the Supreme Court looks in deter¬ 
mining whether a decree be final or not; and if it 
be in substance a final determination of the litiga¬ 
tion so as to conclude the parties, it is, according 
to the decided cases, appealable. The appeal must 
be dismissed, with costs to the appellee." 

Mackall vs. Willoughby, C> App. D. C., 125- 
126-8. 

The exact application of this to the instant case is so 
obvious as to need onlv to be remarked 

And there is a peculiarly apt decision of the Supreme 
Court'of the United States dealing with the question 
from the viewpoint of review by certiorari. 

A bill having been filed in the United States Circuit 
Court in Kansas, praying that commissioners be en¬ 
joined from further prosecuting certain condemnation 
proceedings, after a demurrer to the bill, a temporary 
injunction was granted, the order granting which was 
reverted by the Circuit Court of Appeals, which in an 
elaborate opinion held the statute complained of as un¬ 
constitutional to be valid; and the mandate of that court 
directed "that the order granting the injunction be re¬ 
versed, and the cause be, and the same is hereby, re¬ 
manded to the said Circuit Court, with directions for 
proceeding in accordance with the opinion of this court.'* 
On receipt of the mandate the Circuit Court sustained 
the demurrer, and, in allowing an appeal to the Supreme 
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Court of the United States, certified that it dismissed the 
bill solely on the ground of the want of jurisdiction. 

In dismissing this appeal, the Supreme Court said: | 

“It is true that the mandate did not in terrhs 
make such an order, yet its direction that the Cir¬ 
cuit Court 'should proceed in accordance with the 
opinion' operated to make the opinion a part bt 
the mandate as completely as though it had bebn 
set out at length. Under such a mandate nothiijig 
was left for the Circuit Court to do except to dis¬ 
miss the bill. It was within the power of the Cir¬ 
cuit Court of Appeals to make such an order on 
an appeal from an interlocutory order. Fcjr, 
while at one time there was some difference in tne 
rulings on that subject, it was finally settled by 
Smith vs. Vulcan Iron Works, 165 U. S„ 518, 
that, on appeal from a mere interlocutory ordejr, 
the Circuit Court of Appeals might direct the bill 
to be dismissed if it appeared that the complain¬ 
ant was not entitled to maintain its suit. 

“It follows, therefore, that the Circuit Court of 
Appeals had authority to make a ruling which 
finally disposed of the case; that the complainant 
then had the right to ask it to certify the question 
of jurisdiction, and, if that was refused, might 
have applied to this court for a writ of certiorari. 
Having failed successfully to prosecute the^e 
remedies, the judgment of the Circuit Court of 
Appeals remained conclusive upon the parties, arid 
binding upon the Circuit Court and every othbr 
court to which the case could by any possibility 
be taken.” 

Met. Water Co. vs. Kaw Valley Drainage Dist., 
223 U. S., 519, 523-4. 

(3) The only supposed substantial ground of the ap¬ 
peal, namely, that the appellant was deprived of hjis 
right of trial by jury, is frivolous, and the appeal should 
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therefore be dismissed or the judgment and decree of 
the Court of Appeals affirmed. 

The 1 proposition thus presented arises as well upon 
consideration of the merits hereinafter as on the motion 
under immediate treatment, and is accordingly deferred; 
with the reservation, however, that it is asked such con¬ 
sideration be regarded as though here had for purposes 
of the motion itself. 

2. Upon the merits. 

The assignments of error are that the court below 
erred in. First , vacating the finding of the jury on the 
issue of testamentary capacity. Secondly , vacating the 
judgment of the court below based upon that finding, 
and. Thirdly , admitting the will to probate and record 
in violation of the rights of appellee in (a) denying him 
the right to a trial by jury of the issues raised by his 
caveat, (b) depriving him of property rights and prop¬ 
erty without due process of law, and, ( c ) denying him 
the equal protection of the law. 

The first two of these assignments are not argued by 
appellant's counsel in their Brief, even the desperateness 
of their situation apparently not being equal to such an 
undertaking: seeing that, upon most cursory examina¬ 
tion, the action of the court below complained of by 
these assignments is in the simplest possible ‘‘conformity 
with the opinion and decree of this court.’' 

Of the remaining assignment only so much is argued 
for appellant as is supposed to raise the question of his 
denial of right to a trial by jury; and this much only will 
be considered by counsel for appellees, who concur with 
counsel for appellant in their evident admission that the 
other grounds of the assignment are too trivial for notice. 

To the question thus alone presented counsel for ap¬ 
pellees accordingly address themselves, on the assump- 
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tion, contrary to their expectation, that the motion to dis¬ 
miss or to affirm the appeal may not prevail. 

Appellant’s sole contention, on the merits of the ca^e 
is (Appellant's Brief, p. 11) : 

• I 

There having been a judgment in the case, ren¬ 
dered upon the verdict of a jury, and the re¬ 
versal of that judgment having been upon errors 
assigned in the course of the trial resulting in tHc 
verdict, the remedy on review by this court was 
limited to a reversal of the judgment and the re¬ 
manding of the cause for a new trial. 

And for support of this contention reliance is had 
solely on the provisions of the Seventh Amendment jo 
the Constitution of the United States, as follows: 

“In suits at common law, where the value in 
controversy shall exceed twenty dollars, the rigjtt 
of trial by jury shall be preserved; and no fa<;r 
tried by a jury shall be otherwise reexamined in 
any court of the United States than according to 
the rules of the common law.” 

Consideration of the contention, as made in the instant 
case, may most conveniently be had under two heads, ^s 
follows: 

(1) The amendment relied on has no application jn 

the premises; ..../I 

(2) The action of this court in finally disposing <pf 
the main controversy did not involve reexamination <j>f 
any fact found by a jury, but was a disposition of tjie 
case upon a question of law arising out of, and turning 
upon, facts uncontested, conceded, and in great part ejs- 
tablished, by appellant himself. 
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(1) The Seventh Amendment to the Constitution of 
the United States has no application to the instant case. 

At this late day, it would be a work of supererogation 
to cite the many cases in which this amendment has been 
considered and its application limited. The law respect¬ 
ing this is as well stated as anywhere in the opinions of 
this court itself in the cases of Railway Company vs. 
O'Neal and Hof vs. Capital Traction Company, 10 App. 
D. C., 205. 

In the majority opinion of the court by Morris, J., it 
is accurately said (p. 230-1) : 

“That the right of trial by jury, secured by the 
Seventh Amendment of the Constitution of the 
United States in all suits at common law, where 
the value in controversy exceeds twenty dollars, 
means the right to trial by jury as known to the 
common law at the time of the adoption of the 
Constitution, with proceedings therein in con¬ 
formance with the forms of the common law, we 
cannot regard as now open to question. Such is 
the apparently unanimous tenor of all the author¬ 
ities on the subject. Parsons vs. Bedford, 3 Pet., 
433; Justices vs. Murray , 0 Wall, 274; East 
Kingston vs. Towle, 48 N. H., 57; Work vs. 
State , 2 Ohio. St., 299: Cooley's Principles of 
Constitutional Law, p. 250; Miller on the Consti¬ 
tution, p. 511." 

And in the dissenting opinion, by Alvey, Chief Justice, 
it is equally accurately said (p. 252) : 

“It has been held from an early day that this 
provision of the Constitution contemplated only 
the trial by jury as known and defined by the 
common law, as distinguished from juries that 
may be provided for to aid in the administration 


15 


of other systems of law, such as the equity, ad¬ 
miralty, or the ordinary probate jurisdiction, j or 
other special statutory juries. Parsons vs. Bed¬ 
ford, 3 Pet., 433. * * * And though a jury 
may be instituted as a substitute for the common 
law jury, with most of its incidents, it is not jhe 
same thing, and does not fulfill the common ljsiw 
definition. * * * 

“Nor is there anything anomalous or novel| in 
these definitions and distinctions; and certainty it 
was equally competent to Congress to provide for 
such jury as it would be to provide for a special 
jury to hear and determine issues out of a court 
of equity. Such jury would clearly not be a com¬ 
mon law jury to hear and decide upon comrflon 
rights within the meaning of the Constitution. 
The chancellor would not be concluded by the 
verdict of the jury, but he could reexamine the 
facts embraced in the findings of the jury (ipp. 
252-3).” 

And see the elaborate opinion of the Supreme CoUrt 
of the United States by Mr. Justice Gray on the writ 
of error in that court to this in 

Capital Traction Co. vs. Hof, 174 U. S., l|. 

It is well settled that the provisions of the Seventh 
Amendment do not extend the right of trial by jury, 
that they only secure it in cases in which it already ex¬ 
isted before the adoption of the amendment. 

Cooley, Const. Urns. (7th Ed.), p. 590. 


And that the right did not exist in cases of probate is 
equally well settled. The adjudications to this effect are 
both numerous and uniform. Of these a few may! be 
cited. 
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Thus, in Massachusetts, the question was whether a 
party to a probate appeal could, as a matter of right, re¬ 
quire the judge who had heard the case without a jury 
to report the evidence on which he had acted. In decid¬ 
ing this question in the negative, the court, pointing out 
that by provincial statutes an appeal was “given from 
every order, sentence and decree of the judge of probate 
relative to the allowance of any will, grant of adminis¬ 
tration or other matter, to the governor and council,” 
and that “by the province charter itself authority was 
given to the governor and council, to do, execute and 
perform all that was necessary for the probate of wills, 
granting of administrations, etc.," said: 

“It appears from these provisions, that prior 
to the Revolution, as the whole probate jurisdic¬ 
tion was exercised in the first instance, by the 
judges of probate, and on appeal, by the governor 
and council, neither of which tribunals held trials 
by jury, all questions of fact, arising under the 
probate jurisdiction, must have been tried with¬ 
out jury. When, therefore, the constitution was 
adopted, including the declaration of rights, and 
the 15th article provided, ‘that in all controver¬ 
sies concerning property, and in all suits between 
two or more persons, except in cases in which it 
has heretofore been otherwise used and practiced, 
the parties have a right to a trial by jury,' it must 
be understood that controversies and questions of 
fact arising under the probate jurisdiction, fell 
within the exception, as cases in which it had been 
otherwise used and practiced.” 

Higbee vs. Bacon, 11 Pick., 423, 425. 

In Minnesota, the question being whether, upon an 
appeal to the District Court from an order of the Pro¬ 
bate Court admitting or refusing probate of a will, a 
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party to the proceeding had the constitutional right to a 
trial by jury of the issues of execution of the instrument, 
testamentary capacity and undue influence, it was h^ld 
that there was no such right, and the court refusing!to 
submit the issues to a jury was sustained. 

Speaking of the practice in England, the Court said: 

I 

“While formerly in England the ecclesiastical 
courts had exclusive jurisdiction of the probate 
of wills of personal property, they had no juris¬ 
diction of devises of land. Until within the last 
thirty-five years there was no provision whatever 
in that country for probating wills devising laiid, 
but in every trial at common law or in equity in¬ 
volving the title, the original will had to be pro¬ 
duced and proved as any other disputed instru¬ 
ment.’ 7 

Schmidt vs. Schmidt, 47 Minn., 451, 456. 

As is well known, the English ecclesiastical courts l|ad 
no juries: and as is equally well known, the practice! of 
proving the original of a will devising land, as aboye- 
mentioned, prevailed in Maryland even after the act of 
1831, which made the probate of a will of realty prhna 
facie evidence only. 

Colvin vs. Warfield, 20 Md., 357. - • • : ! 

i 

Worthington vs. Gittings, 56 Md., 542. 

And the practice also obtained in the District of Colijm- 
bia until a comparatively recent date. |. 

June 8, 1898; 30 Stats. L., 434. j 

In Georgia, the court, considering a statute giving a 
summary remedy in certain cases, and in- connectipn- 
therewith the provision of the State Constitution tjhat 
“trial by jury, as heretofore used, shall remain inviolate, 77 
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held the statute valid, saying, among other things, that 
the common law did not require a jury in such cases, 
and that 


"In courts of ordinary and admiralty, and in 
chancery, except in extraordinary cases, to in¬ 
form the conscience of the court, juries do not 
intervene.” 

Flint River Co. vs. Foster, 5 Ga., 194. 

In Florida, whose Constitution provided that “the 
right of trial by jury shall be secured to all and remain 
inviolate forever,” it was held that there was no right 
to trial by jury in a probate case, as “the county court 
had, as it naturally has where there is no statutory or 
constitutional regulation to the country, the power to 
try the validity of a last will and testament without a 
jury;” and said the Court: 

"The right to a jury trial did not exist in the 
ecclesiastical courts, nor, independent of statute, 
has it existed in the probate courts of this coun¬ 
try or other courts exercising the usual powers 
! of courts of ordinary. The same is true of chan¬ 
cery courts.” 

Lavey vs. Doig, 25 Fla., (511, (517. 

The Court, in its opinion, cited, in addition to Black 
stone's Commentaries, Williams on Executors, Proffatt 
on Jury Trials and the case of Parsons vs. Bedford, 31 
Pet. 433, decisions by the courts of Georgia, Ohio, Mas¬ 
sachusetts, New Hampshire, Illinois, Wisconsin and New 
York. 

And see in addition the following: 

Byers vs. Com., 42 Pa. St., SO. 

Commrs. vs. Seabrook, 2 Strob. (S. C.), 5(50. 

State ex rel. Andrews vs. Lewis, 51 Co., 113. 
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As respects Maryland and the District of Columbia, 
the matter is too plain for discussion. 

The common law of Maryland is the common law| of 
England as it existed at the time of the colonization! of 
the State, except as subsequently changed by constitution 

i 

or statutes. 

Griffith vs. Griffith, 4 H. & McH., 101, 122|. 

Coomes vs. Clements, 4 H. & J., 480, 482. | 

And such is the common law of the District j of 
Columbia. 

Act of Feb. 27, 1801, 2 Stats. L., 103. j 

Code, D. C., Sec. 1. | 

It is now pertinent to ascertain what was the probate 
law of Maryland at the time of the adoption of the Sev¬ 
enth Amendment to the Constitution of the United 
States. 

This amendment was ratified by Maryland Decenjber 
19, 1789, and by Virginia, the last State to ratify it, ^De¬ 
cember lf>, 1791. The prior acts of the State of Mary¬ 
land dealing with probate matters were those of 1041, 
Chapter 3, 1715, Chapter 39, and 1777, Chapter 8. 

As has been observed, jurisdiction in all probate land 
testamentary matters in England was vested in the eccle¬ 
siastical courts, which decided the same without a jury. 
The Maryland act of 1641 vested in the lieutenant-gov¬ 
ernor for the time being jurisdiction over testamentary 
matters. At some time between the date of this act jand 
that of 1715 there appears to have been established a 
prerogative court, the judge whereof was styled j‘the 
judge or commissary general for probate of wills iand 
granting administrations.” The act of 1715 provjded 
that this officer should 
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‘"hold court once in two months at the least, or 
oftener, as the case shall require, and therein to 
proceed according to the laws of England now in 
force, or to be hereafter in force, within twelve 
months after such laws shall be published in the 
Kingdom of Great Britain, if pleaded before him; 
saving in such cases, as by this present act is pro¬ 
vided; and that it shall and may be lawful for 
the judge for probate of wills to take the probate, 
or cause to be proved, any last will or testament 
within this province, although the same concerns 
titles of land; any law, statute, usage or custom, 
to the contrary notwithstanding." 

By Section 27 of this act, an appeal “from the sen¬ 
tence of the said judge" was provided, the same to be 
entered before the governor and examined by him or 
“such other person or persons as he shall think fit to hear 
and determine the same; whose sentence shall be final 
without other appeal, repeal or review." 

And by Section 29 of the act, provision was made for 
deputy commissaries, one for each county, to take pro¬ 
bate of last wills and testaments and grant administra¬ 
tion thereof. 

By the act of February, 1777, Chapter 8, the office 
of commissary general was abolished, and it was provided 
that seven of the justices of the peace in each county 
should be specially named by the governor, with the ad¬ 
vice and consent of the council, and by him commis¬ 
sioned as and for justices of the several orphans' court-; 
in the State, any three or more of whom should have 
power to hold a court, and therein “proceed according to 
the laws now in force, or hereafter to be in force for the 
administration of justice in testamentary affairs/' with 
“the same power, authority and jurisdiction, within their 
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several counties, which the commissary general .hereto¬ 
fore by law had and exercised within this State." By 
Section 3 of this act, the familiar provision for a plen¬ 
ary proceeding and a trial by jury upon demand,of any 
party was made, but the court was given power to rpxir 
der a decree or judgment on the verdict of such jury,! or 
on hearing without jury trial, as the case might be. 

i 

, j . • 

Such was the state of the law of Maryland at the tijme ' 
of the adoption of the Seventh Amendment to the Con¬ 
stitution. By act of 1791, Chapter 76, the number! of 
justices of the Orphans' Court was reduced to thrjee; 
and by act of 1798, Chapter 101, the familiar “Testa¬ 
mentary Act" of Maryland, mainly the work of Chan¬ 
cellor Hanson, was enacted, and by the second section 
of the preamble thereof it was provided: 

' i 

i 

• 

‘‘That every provision, rule or regulation, con¬ 
tained in any act of Assembly heretofore passed, 
or any English statute introduced, used or prac¬ 
ticed under, in this State, which is inconsistent 
with, or repugnant to, anything contained in this 
act, be, and it is hereby repealed and rendered, 
utterly void and of none effect." 

* , * I 

In his compilation of the laws of Maryland, Chancel¬ 
lor Kilty held that by this act of 1798 the whole of each 
of the acts of 1715, Chapter 39, and 1777, Chaptef 8, 
were accordingly repealed, and such has been the] ac¬ 
cepted law. And it is to be noted that the act of 1798 is 
confined in its provisions concerning the probate of wills 
to those “respecting personal property." 

This act of 1798, at the time of the assumption 1 by 
Congress of jurisdiction over the District of Columbia, 
was in full force and effect, and so remained therein 
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with few and slight alterations, until a comparatively late 
date, as above stated. And the act contained substan¬ 
tially the same provision as to plenary proceedings as 
the preceding act of 1777, namely, that upon demand of 
any party to such proceedings, but not otherwise, issues 
should be framed to be tried in “any court of law which 
may be most convenient," and judgment or decree was 
provided to be given by the Orphans' Court upon the 
* “bill and answer, or upon bill, answer, depositions, or 
finding of the jury." Appeal from the Orphans' Court 
was given to the “Court of Chancery, or to the General 
Court of the Shore whereon such Orphans' Court is 
held." 

It thus appears that at the time of the adoption of the 
Seventh Amendment, as also at the time of the assump¬ 
tion by Congress of jurisdiction over the District of 
Columbia, the only provision for trial by jury in probate 
proceedings was that in a plenary proceeding, so-called, 
either party might demand that issues be framed and a 
trial thereof had by a jury, but that the finding of the 
jury was final and binding upon the Orphans' Court; and 
the act contained no provision for a bill of exceptions or 
other proceeding looking to a review of the action of the 
court in which the jury sat, the only provision respecting 
the action of the appellate tribunal being that it should 
“either affirm the decree, judgment, decision or order of 
the court below, or direct in what manner it shall be 
changed or amended," meaning of course by “the court 
below" the Orphans' Court,, in which the jury did not 
sit. 

And as lately as June 21, 1870, when the Orphans' 
Court of the District of Columbia was abolished (1(> 
Stats. L., 180), it was provided by the act abolishing the 
court that nothing therein contained should affect the 
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right of appeal as provided by law, which until that date 
had been the right of appeal, first, to the Circuit Courr 
of the District of Columbia, created by the act of Febru¬ 
ary 27. 1S01, which court should “therein have all tljie 
powers of the chancellor" of the State of Maryland (\2 
Stats L.. 107). and, afterwards, to the Supreme Court of 
the District of Columbia, to which were transferred tljie 
powers and jurisdiction of the former Circuit Court (l<i 
Stats L.. 703) ; and it was not until after the passage of 
the act of June 21, 1870, that the former cumbersome 
method of appeal was held superseded, and that an ap¬ 
peal from the action of the justice holding the special 
term of the Supreme Court of the District of Columbia 
for Orphans' Court business was to be taken in the sanjie 
manner as an appeal from the action of a justice of that 
court holding any other special term thereof. 

Keyser vs. Breitbarth, 2 Mackey, 332. 

It likewise, and incontestably, appears that by no 
stretch of construction, not to say imagination or evbn 
fancy, can a proceeding for the probate of the will of a 
decedent be called or considered a “suit at common la\y.“ 
Apart from the clear demonstration of this by what pre¬ 
cedes, discussion of the question is definitely closed by 
no less an authority than the Supreme Court of the 
United States. 

I 

In the familiar Clark will case, arising in Louisiana 
and reaching the Supreme Court on writ of error in hn 
action to annul the will, the majority of the court, speak¬ 
ing by Mr. Justice Field, said: 

“There are, it is true, in several decisions of 
this court, expressions of opinion that the Fedefal 
courts have no probate jurisdiction, referring pftr- 
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ticularly to the establishment of wills; and such 
is undoubtedly the case under the existing legis¬ 
lation of Congress. The reason lies in the na¬ 
ture of the proceeding to probate a will as one 
in ran, which does not necessarily involve any 
controversy between parties; indeed, in the ma¬ 
jority of instances, no such controversy exists. 
In its initiation all persons are cited to appear, 
whether of the State where the will is offered, or 
1 of other States. From its nature, and from the 
want of parties, or the fact that all the world are 
parties, the proceeding is not within the designa¬ 
tion of cases at law or in equity between parties 
of different States, of which the Federal courts 
have concurrent jurisdiction with the State courts 
: under the Judiciary Act, 1 Stat. at L., 73/' 

Gaines vs. Fuentes, 92 U'. S., 10, 21-2. 

And in the dissenting opinion, Mr. Justice Bradley, re¬ 
ferring to the 11th and 12th Sections cf the Judiciary 
Act of 17S9, said: 

“Now, the phrase, ‘suits at common law and in 
equity/ in this section, and the corresponding 
1 term ‘suit/ in the 12th, are undoubtedly of very 
broad signification, and cannot be construed to 
embrace only ordinary actions at law and ordi¬ 
nary suits in equity, but must be construed to 
embrace all litigations between party and party 
which in the English system of jurisprudence, un¬ 
der the light of which the Judiciary Act as well 
as the Constitution was framed, were embra :ed 
in all the various forms of procedure carried on 
in the ordinary law and equity courts, as dis¬ 
tinguished from the ecclesiastical, admiralty and 
military courts of the realm. The matters liE- 

j 

gated in these extraordinary courts are not, by a 
fair construction of the Judiciary Act, embraced 
in the terms ‘suit at law or in equity/ or ‘suit/ 
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unless they have become incorporated with the 
general mass of municipal law, and subjected jto 
the cognizance of the ordinary courts. 

“Now, it is perfectly plain that an application 
for the probabate of a will is not such a subject 
as is fairly embraced in these terms.” 

Idem, 14-5. 

I 

In a later case arising in the State of Washington ahd 
reaching the Supreme Court upon appeal and certiorate 
the Court, speaking by Justice (now Chief Justicb) 
White, after the citation and consideration of numerojus 
authorities, said: 

“Let us, then, first deduce the principles estab¬ 
lished by the foregoing authorities as to the 
power of a court of the United States over the 
probate or revocation of the probate of a will. 
An analysis of the cases, in our opinion, cleajly 
establishes the following: 

"First. That, as the authority to make wills! is 
derived from the state, and the requirement |of 
probate is but a regulation to make a will effec¬ 
tive, matters of pure probate, in the strict seijse 
of the words, are not within the jurisdiction |of 
courts of the United States. 

"Second. That where a state law, statutory |or 
customary, gives to the citizens of the state, jin 
an action or suit inter partes, the right to questijon 
at law the probate of a will or to assail probate!in 
a suit in equity, the courts of the United States,; in 
administering the rights of citizens of other states 
or aliens, will enforce such remedies. 

"The only dispute possible under these propo¬ 
sitions may arise from a difference of opinion;as 
to the true significance of the expression ‘actijct* 
or suit inter partes / as employed in the secojnd 
proposition. When that question is cleared jnp 
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“Must the court go through the idle ceremony, 
in such a case, of submitting to the jury the tes¬ 
timony on which the plaintiff relies, when it is 
clear to the judicial mind that if the jury should 
find a verdict in favor of the plaintiff, that ver¬ 
dict would be set aside and a new trial had?” 

Miller, J., in Pleasants vs. Fant, 22 Wall, 

116 , 122 . 

And where the facts, undisputed or found by a jury > 
by special verdict, present but a question of law for the 
court, it is the duty of the trial court to direct a judg¬ 
ment to be entered according to the law of the case upon 
such facts, and equally the duty of the appellate court to 
direct such judgment as to it, if reversing the trial court, 
seems, as matter of law, proper. This is not retrying the 
facts, but accepting them and applying the law to them 
as accepted. 

Carter vs. McDermott, 2!) App. D C. 145. 

And so far does application of this principle go that 
even upon the opening statement of counsel the trial 
court may direct a verdict for the defendant: and tins 
whether because of the insufficiency of the statement as 
to the quantum of the matter set forth or the character 
thereof as affecting the plaintiff's right to recover. 

Thus in a familiar case many times cited and followed, 
the Supreme Court of the United States held that, where 
the opening statement of plaintiff's counsel disclosed that 
the contract sued on was illegal, as involving immorality, 
a direction by the trial court upon the opening statement 
of a verdict for defendant was sustained. 

The case sufficiently appears from the following por¬ 
tion of the opinion by Mr. Justice Field, speaking for the 
Court: 
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necessarily put an end to the action, the cojirt 
may, upon its own motion or that of counsel, act 
upon it and close the case." 

“The maxim, that questions of fact are tojbe 
submitted to the jury and not to be determined 
by the court, is not violated by this proceeding 
any more than by a non-suit in a State court, 
where the plaintiff fails to make out his case. The 
intervention of the jury is required only wli^re 
some question of fact is controverted." 

And said the Court further: 

“The position of the plaintiff that the illegal¬ 
ity of the contract in a suit cannot be noticed, be¬ 
cause not affirmatively pleaded, does not strike 
us as having much weight. We should hardly 
deem it worthy of serious consideration had it Act 
been earnestly pressed upon our attention !by 
learned counsel * *. Here the action is upon a 
contract which, according to the view of me 
judge who tried the case was a corrupt one. for¬ 
bidden by morality and public policy. We shall 
hereafter examine into the correctness of this 
view. Assuming for the present that it wad a 
sound one, the objection to a recovery could ijioi 
be obviated or waived by any system of pleading, 
or even by the express stipulation of the parties. 
It was one which the court itself was bound!to 
raise in the interest of the due administration jof 
justice. The court will not listen to claims founded 
upon services rendered in violation of commpn 
decency, public morality, or the law.” 

The aptness of these observations of the Court jin 
their application to the instant case surely does not need 
even to be pointed to. 

The case of Slocum vs. N. Y. L. Ins. Co., 223 U. 

364, relied upon by appellant, calls for brief notice. 
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That was an action in the United States Circuit Court 
for the Western District of Pennsylvania, on a policy of 
insurance, and at the conclusion of the testimony the 
defendant requested a directed verdict in its favor, upon 
the ground that the evidence produced did not admit of 
a finding for the plaintiff. This request was denied and 
a verdict and judgment for plaintiff rendered. 

On review by the United States Circuit Court of Ap¬ 
peals for the Third Circuit, that court reversed the judg¬ 
ment of the Circuit Court, and directed that a judgment 
be entered on the evidence in favor of the defendant, 
notwithstanding the verdict. On writ of certiorari sued 
out by the plaintiff, the Supreme Court of the United 
State*, while holding that the circuit court should have 
granted the request for a directed verdict, and that to that 
extent the action of the Circuit Court of Appeals was 
right, nevertheless held that the latter court erred in di¬ 
recting the judgment notwithstanding the verdict, and 
modified its action accordingly by eliminating the direc¬ 
tion for the entry of judgment for the defendant and by 
substituting the direction for a new trial. 

In the course of its opinion, which was by a divided 
court of five to four, the Court held that, while the 
plaintiff had submitted what she thought sufficient evi¬ 
dence to call for a verdict in her behalf, it did not follow 
that that was all the evidence which she might have 
submitted: and that had the trial court in the first instance 
granted the request of the defendant for a directed ver¬ 
dict, the plaintiff might then and there have suffered a 
voluntary non-suit and brought the case to trial on the 
additional and perhaps prevailing evidence: wherefore, 
held the Court, the Circuit Court of Appeals, in the ab¬ 
sence of showing that it was acting upon all the evidence 
possible to be adduced by the plaintiff, erred in acting 




as on such hypothesis, and should have contented itself 

i 

with a reversal of the judgment and the granting ot ja 
new trial. From this conclusion Justices Hughes. 
Holmes, Lurton and Pitney dissented. And to the con¬ 
trary of the view of the majority of the court is a well- 
considered case in Rhode Island, to which, and the anno¬ 
tation thereto, reference may profitably be had. 


Gunn vs. Union 1\. I\. C 
R. A. (N. SA, :jc>2. 


27 


R. I., :)2i): 2 1. 


Too manifestly for discussion, the citation of the Slo¬ 
cum case is inapplicable to the instant case, and accord¬ 
ingly negligible in the consideration thereof In tljie 
court's opinion, and as is incontestably the case, it jis 
recognized that, where an appellate tribunal is actirig 
upon a state of facts conceded or agreed upon by both 
parties, or established by the special verdict of a juiry 
covering all the matters of fact involved, the court mav, 
without directing a new trial, apply the law as it finds jit 

to the facts and render the appropriate judgment: for. 

! 

obviously, this is in no sense and to no extent a reexanji- 
nation of facts as tried and found by a jury, but, in tljie 
very nature of the case, an acceptance of facts as estab- 

i 

lished and the pronouncing of judgment thereon. 

Exactly that is what happened in the instant casje: 
upon facts in part conceded, and in part established, lj)v 
appellant himself, and incontestably appearing, thefe 
arose, in the language of the Supreme Court of the 
United States, in the Oscanyan case, in the progress 
of the case a fact necessarily putting an end to appel¬ 
lant's case, and it was therefore the right, as it was the 
duty, of the court, either upon its own motion or that 
of counsel, to act upon such fact “and close the case!;'’ 
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the question arising on such fact “was one which the 
court itself was hound to raise in the interest of the due 
administration of justice/’ as courts “will not listen to 
claims * * * in violation of common decency, pub¬ 

lic morality or the law.” 

And very clearly had this court, instead of acting as 
it did, merely remanded the case for a new trial on the 
issues involved, the court below, obediently to the man¬ 
date under which it would act and by which it was bound, 
could have had no alternative to doing that which, with¬ 
out waiting for that formality, this court itself did, 
namely, hold that the doors of the court were closed to 
appellant, and that by his own conduct he had “fore¬ 
closed himself from maintaining an action challenging 
the validity of the will based upon the mental incapacity 
of the testator.” 


Conclusion. 

It remains only to consider what should be the present 
action of the Court. 

It is the hypothesis of counsel for appellant that, in 
making the order or decree appealed from, the lower 
court denied appellant a right to trial by jury, because the 
opinion and mandate left the lower court no alternative 
to so doing. Of necessity this involves, and indeed 
amounts to, the assertion that the action of the court be¬ 
low’ is in exact accordance with the conclusion and direc¬ 
tion of this court. That l>eing so, the result is inevitable, 
and indeed obvious, that the present appeal is from the 
action of the lower court in obedience to the direction of 
this. Wherefore, it would seem that the appeal must of 
necessity be dismissed and such it is submitted should 
be the action herein. 
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Should it, however, appear otherwise to the court, the 
appeal should be dismissed because of non-compliancb 
■ by appellant with the requirements above stated respectj- 
ing the making up and filing of the transcript of record 
in the cause, and reliance upon the right to have the ap¬ 
peal dismissed for this cause alone is confidently had. 

But if the appeal be not dismissed for either or both 
of these reasons, it remains that there is no error in th\z 
action of the court below, unless it be in the inclusion ojf 
appellant in the order or decree complained of as on|e 
of the executors of the testator. 

And, as hereinabove intimated, that question will he 
presented to the court upon the appeal of appellees shortly 
to be presented to the court. 

Respectfully submitted, 

Henry E. Davis, 

Charles H. Merillat, 

Attorneys for Appellees. ! 
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